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JAMES BARR AMES 


AMES BARR AMES had a strong natural taste for teaching. 
J During his last year in the Law School, 1871-72, he was tutor in 
French in Harvard College, and from that year to his death he never 
ceased to-teach. In 1872-73 he was Instructor in History in the Col- 
lege. His whole career was at Harvard University. He received the 
Bachelor’s degree in 1868, and the Master’s degree and the degree of 
Bachelor of Laws in 1872, all three from Harvard, and he never taught 
except in Harvard University. He prepared case-books and wrote 
occasional articles and addresses on legal subjects; but he never 
gave systematic instruction anywhere but in Harvard University, and 
he never took a whole year of vacation in his life. He contented him- 
self with the regular vacations of each academic year, and much of 
those vacations he gave to work incidental to teaching. 

A year after his graduation from the Law School he was made As- 
sistant Professor of Law, having proved his quality as a teacher by 
two years of service in Harvard College. His appointment as Assistant 
Professor was a remarkable step for the Law School and the Univer- 
sity to take. Up to that time the University had never appointed as 
teacher of law a man who had not been in practice. His appoint- 
ment was strongly urged by Dean Langdell on the ground that 
Ames had a remarkable legal mind, and was an extraordinarily suc- 
cessful teacher; and the Corporation and Overseers decided to take 

’ the risk for five years on Professor Langdell’s and the President’s tes- 
timony. The consent of the Board of Overseers could not have been 
obtained, if an assistant professorship had not been an office terminable 
in five years. The strong interest of Professor Langdell in thé appoint- _ 
ment was due to the fact that Ames had been his best pupil while he 
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was introducing his case system of instruction into the Law School. 
It soon appeared that Ames’s mental gifts made him a remarkably 
successful teacher under the case method, which was then beginning 
to demonstrate its power of training young men for the best work:in 
the legal profession. So striking was Ames’s success in making the 
students think for themselves, and get a mastery of the new method, 
that Ames was promoted to be full professor one year before the end 
of his five years’ term as assistant professor, with the cordial approval 
of students, professors, and governing boards. 

His success as a teacher depended largely on his capacity for sym- 
pathetic appreciation of the student’s frame of mind, but also on his 
gift for stating both sides of a legal question with perfect clearness 
and without indicating his own opinion. He stimulated every stu- 
dent to draw his own conclusions from given premises. He had 
himself an extraordinary memory for the facts of a case, or of a multi- 
tude of cases, and for the sources and historical development ef legal 
principles, and he wanted his students to remember the facts of every 
case they studied, and to observe the development of the principles 
involved; but his primary object was always to make them think for 
themselves. ‘The case method as he applied it taught every compe- 
tent student how to use the voluminous records of legal proceedings, 
old and new, so as to find safe precedents, how to apply estab- 
lished principles to new cases, and how to bring out the weighty con- 
siderations in any case. In short, his students learned to draw sound 
briefs. This was a very interesting, stimulating, and effective method, 
and Ames followed it in the Law School with increasing success for 
thirty-six years. To him is largely due the success of the Langdellian 
method, and no one was clearer in the recognition of that fact than 
Professor Langdell, whose own teaching power was diminished by 
his very defective eyesight.and a certain constitutional slowness in 
making a careful statement. 

Ames was first appointed full Professor in 1877, at a time when no | 
endowed and named professorship was vacant. Two years later he 
. was transferred to the Bussey professorship, and in 1903 he became 
Dane Professor of Law, thus arriving finally at a famous professor- 
ship which had been held in succession by Joseph Story, Simon Green- 
leaf, Theophilus Parsons, and Christopher Columbus Langdell. 
Among the professors of Harvard University there is a distinct pref- 
erence for an endowed and named professorship, for the reason ,that 
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an endowed and named professorship connects the new incumbent 
with the series of eminent men who have already held it. To suc- 
ceed Professor Langdell in the Dane professorship was a distinct 
pleasure and satisfaction to Amés. 

On the retirement of Professor Langdell from the deanship in 1895, 
Ames was made Dean of the Law School, and thereupon became in 
every sense the leader and head of the School. As an administrator 
he was firm, kindly, and extraordinarily generous in putting his time 
and his alert attention at the disposition of every student who de- 
sired to consult him. He permitted himself to be interrupted in his 
own work at any time of the day or evening by any student or any 
colleague; and his generosity in this respect was very freely availed 
of by both students and teachers. It was a good deal easier to ask 
the Dean where such a case could be found, or in what decision such 
a principle had been laid down, than it was to look up the matter for 
one’s self; and the Dean’s memory was astonishingly comprehensive, 
sure, and ready. His labors, both as professor and as administrator, 
were very much increased by this habit of holding himself at the dis- 
position of any student or any teacher at any time. He passed most 
of his time in the School building, and was always accessible. 

Ames’s influence as a professor and as Dean was much increased 
by another of his moral attributes — he was always gentle of speech, 
quiet in manner, attentive to the person who was addressing him, and 
fully alive to the honorable requirements of the situation. Under all 
circumstances he was a gentleman, and a man of good will. His stand- 
ards of conduct were the highest, both for himself and for the pro- 
fession of teaching. No merely intellectual powers could compensate 
in his judgment for the lack in a teacher of a strong sense of duty 
and honor. 

As a student of law Ames was chiefly interested in the common 
law; yet when it devolved largely on him, in succession to Professor 
Langdell, to supervise the increase of the Law Library, it appeared 
year after year that the Roman law was receiving its full share of 
attention. As a scholar his philosophic mind ranged willingly over all 
the fields of law;, but as a teacher in the Harvard Law School he dealt 
almost exclusively with court-made common law. He was a wide 
reader in the field of legal history, and would gladly have devoted 
much time to that great subject; but that satisfaction was denied 
him — he never had time for it. 
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Ames’s life was a happy and fortunate one; for he had domestic 
happiness, much pleasure in bodily exercise and out-of-door life, long 
years of devoted service to an institution and a cause he loved, and 
heartfelt satisfaction in a career which mounted in interest and value 
as life went on, and was best at its close. 

Charles W. Eliot. 


CAMBRIDGE, Mass. 
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JAMES BARR AMES — HIS LIFE AND 
CHARACTER. 


foo BARR AMES was born in Boston on June 22, 1846. He 
was a pupil in the Boston Latin School, entered Harvard College 
in 1863 with the class of ’67, and at once took a high stand in his 
‘class. At the end of two years his health failed, and during the year 
1865-66 he lived on a farm in New Ipswich, New Hampshire, rev- 
eling in the farm-work which all his life he dearly loved. He 
returned to college with his health thoroughly re-established, and 
graduated with the class of ’68, having succeeded in maintaining the 
highest rank in the class-room, on the ball-field, and in the esteem 
of his class-mates. After two years spent in traveling and in teach- 
ing he returned to Harvard and entered the Law School. Langdell 
had just been made Dean, a regular course of study and examination 
for the degree had just been introduced, and Part I of the first case- 
book, Langdell’s Cases on Contracts, was presented to the students. 
The use of this book was a touchstone of intellectual ability. To the 
great majority of the class it was mere folly; they wished to learn 
the law as the older professors in the school had settled it to be; and 
they felt sure that no way was easier, quicker, or surer than that 
of listening while these professors told them. Langdell’s courses 
were soon practically deserted by all except a few devoted admirers, 
whose distinguished career at the bar and on the bench has justified 
their choice. The most devoted of all, and the one whose devotion 
was most effective in securing the success of the new method, was 
Ames. He was an indefatigable worker in the school, as throughout 
his life. He studied faithfully not only Langdell’s courses but those 
of the other teachers as well. He was active and earnest in the work 
of his law club. Heé was at the same time an instructor in modern 
languages, and gave a considerable part of his time to teaching: six 
hours a week in his first year, and twelve hours a week in his second. 
He stayed in the school for a graduate year, and at the same time 
taught two courses in history in the college, — a history of England 
in the seventeenth century and a history of medieval institutions. 
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At the end of this year he was appointed assistant professor of law. 
It was an utterly new experiment to appoint a young man to such a 
position. . Teachers of law had always been mature men with many 
years’ experience in the actual practice of the profession. He had, 
as President Eliot said, unusual qualifications, “for he was not only 
distinguished as a student, both in college and in the Law School, 
but has had more than two years’ experience as a teacher in the 
college.” The experiment was successful; but on March 26, 1877, 
a year and a half before the end of his term, Ames resigned. Two 
reasons led to this step: it had been stated that the corporation would 
appoint no one to a professorship of law who had no experience in 
practice, and he had no desire to remain an assistant all his life; 
and besides this, family reasons made it necessary for him to obtain 
a larger income. He determined to establish himself in practice in 
the new southwest. The corporation could not let so successful a 
teacher leave its service, and he was appointed to a full professorship 
of law on June 25, 1877. He served the University as assistant pro- 
fessor and professor of law without a year’s interruption by leave of 
absence for over thirty-six years. In 1895 he succeeded Langdell as 
dean of the faculty. 

Neither his scholarship nor his skill in teaching came to him as a 
brilliant endowment of nature. Hewas earnest, patient, and thorough, 
and it was these qualities that gave him power as a scholar.. He 
made a profound study of the Year Books and other early books, not 
to fill his mind with dry-as-dust information, but to learn from the 
earlier and’ simpler law what are the fundamental principles and 
conceptions out of which the present law has grown; and no man 
has excelled him in mastery of these fundamental principles. He 
taught a wide range of subjects during the thirty-six years of his 
service; in fact, he taught fully one-half the courses mow offered in 
the school. He thus acquired a store of analogy, and ability to follow 
a principle through its widest applications. ‘There were few topics 
of the law with which he was not familiar; and those few he hoped 
at some time to investigate. He often said that he meant sometime to 
teach. property, criminal law and the conflict of laws, in order to 
complete the round of his studies. But with all his knowledge 
of legal principle he did not neglect a minute and patient study of 
the decisions of the present day. For years he examined each number 
of the National Reporter System as it appeared, and noted every case 
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in which he was interested on a slip of paper. The accumulations 
of the last year or two now fill several drawers of his study desk. . This 
habit of examining decisions gave him a familiarity with current law 
which lawyers in active practice sometimes fondly believe can better 
be secured at the bar; he was a master of the actual condition of the 
authorities. His colleagues frequently remonstrated with him for 
spending so much time in merely collecting authorities and printing 
them in notes; but he said that they were on his mind, and he must 
print them to get rid of them. 

By these methods he grew in scholarship; and what he had himself 
mastered he taught his younger colleagues as well as his pupils. It 
was his singular patience in the discussion and exposition of legal 
principles with his colleagues that has created in Cambridge what 
we may fairly claim to be a school of legal thought as well as a law- 
school. His thoroughness of historical training, his breadth of study, 
his mastery of modern authority, gave him a readiness in the use of 
his knowledge. He always had his learning in hand. He could dis- 
cuss a question fully, and after dropping it take it up again a year or 
five years later with an immediate and perfect familiarity with the 
whole question. No difficulty could be raised which he did not think 
out to the end. He would come into the stack of the school the next 
day, or the next week, with a solution which he had thought out in 
bed, or while he was running to luncheon, and the discussion was 
resumed. He was our teacher as well as our dear friend until the 
day of his death; he made the stack of Austin Hall a place of delight : 
for us, and it was with bitter regret that we left it for the lonely wastes 
of Langdell Hall, and the daily colloquies with our master became a 
tender memory. 

But the work that he did as head of the school and friend of the 
students was the real expression of his genius. For his students he 
gave freely and absolutely of his time and thought, and he refused 
to keep office hours because he preferred to be accessible at every 
moment. His chief regret in leaving Austin Hall for Langdell was 
the difficulty it put in the way of easy access for the students to the 
professors. He refused to give up any detail of administration into 
the hands of a secretary if it would prevent his personally talking to a 
student concerned. In the last years the interruptions were so con- 
stant that he could hardly find a minute between nine o’clock and five 
for his own work. This was a hardship, for he loved his work, and 
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had much to do. He always looked forward to the time when he had 
finished just the little case-book he was at work upon, so that he might 
devote his time to partnership, to trusts, and above all, to legal his- 
tory; he hoped to write on them, he said, before he set out on the long 
journey. He promised his colleagues again and again to give up the 
making of case-books and get down to serious work — after just 
one more. But in spite of this desire for serious scholarly work, he 
gave up his time without a murmur, deliberately and understandingly, 
to his administrative tasks. He chose to be the friend of his pupils 
rather than the great author he might have been; and to elevate the 
character of the bar by the example of an upright life filled full of 
the spirit of equity and love rather than by writings that should 
illuminate the science of law. Once when he had a serious and 
important piece of work to do in haste, and had spent the entire 
‘morning in unnecessary interviews with students, he went so far as 
to call it a morning wasted; but almost before the words were spoken 
he corrected himself, “No, not wasted; put to the very best use.” 


His perfect adaptation to this great work came gradually. In the | 


first ten years of his teaching he was merely the youngest in a faculty 
of esteemed teachers. His readiness to see and talk to the students 
was just beginning to make him their first friend when the founding 
of the HaRvaRD LAw Review gave him a new outlet for his influ- 
ence. When the projectors of the magazine went to the faculty 
with their plan they found differing degrees of warmth in the sup- 
port offered; but Ames approved without reserve, wrote the first 
leading article, and became.the chief adviser and helper of the 
editors throughout his life. This brought him into the friendly and 
intimate personal relation with the editors which was one of the 
greatest pleasures of his life. When he became Dean his personal 
intimacy with the student body rapidly grew. Whatever his admin- 
istration as Dean may mean to the bar of the country and to legal 
education, there is no doubt that to Harvard it meant the coming of 
a fine personal influence into the life of the students. 


His utter devotion to the teaching of law meant that law and the - 


Law School were never out of his thoughts. He himself thought that 
he had long seasons of rest; not physical rest, certainly, for in summer 
on his farm at Castine no hired hand worked harder about the daily 
tasks of the farmer. He loved strenuous physical work as he loved 
to wrestle with a legal problem or to help a student. But this manner 
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of life did not mean mental rest, for it was not inconsistent with con- 
stant thought and pondering on intellectual problems. Truly, as 
he said himself, his was an unusually full life, and he had been able 
to accomplish more than most men; and so for forty years without 
intermission he devoted himself to the law and the Law School. 


He retained his affection for his pupils and his interest in them after 


their graduation. Few men who have come back to see him can 
forget the quick-kindling glance of recognition, the firm hand-clasp, 
and the hearty “Why, how do you do?” He was proud above all 
of their loyalty to the school, and relied upon it as the final security 
of our continued prosperity. 

He was unalterably opposed to anything like show or display, and 
refused to advertise the school in any way. When Langdell Hall 
was opened, and the faculty voted to celebrate the occasion by an 
oration, he acquiesced and invited an orator; but he was immensely 


- relieved when the orator was unable to come. This quality was an 


aspect of his personal modesty. Anything which savored of self- 
praise was most distasteful. He especially objected to the practice 
of spreading upon the records of a faculty a tribute to a deceased 
member of it. His earnest and oft-repeated charge prevents the 
adoption by his colleagues of any minute of his great services to the 
school and to legal education. The memory of his life and works 
will be cherished where he would have it —in the hearts of his 
pupils. 
Joseph H. Beale. 


CAMBRIDGE, MAss. 


‘a4 
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JAMES BARR AMES —HIS SERVICES TO 
LEGAL EDUCATION. 


HE services of James Barr Ames to the cause of legal education 

were of various kinds. For thirty-six years without interrup- 
tion he taught in the Harvard Law School, and every student that 
was graduated from the school during that period came under his 
instruction, and this in itself implies a profound influence upon legal 
education and upon the legal thought of his generation. The earlier 
years of his teaching were also the years when the case system of 
instruction for law students was on trial, and Mr. Ames’s success in 
adapting for practical use the fundamental idea of his predecessor, 
Dean Langdell, unquestionably had much to do with the ultimate 
triumph of the case system. 

Mr. Ames also had a large part in directing legal education, wholly 
apart from his work as a teacher, by his administration of the Harvard 
Law School during the period of its greatest growth for the fifteen years 
preceding his death; and finally in his later years he exercised an 
influence on the legal education of the country in other ways than by 
promoting the interest and efficiency of his own school. All these 
means of influence deserve attention. 

To many of his pupils it seems that he was a teacher great almost 
beyond comparison with any other. Many things combined to give 
him such preéminence. In the first place he was a very learned man. 
During all his life, after he first took up the study of the law, he was 
an assiduous reader of the decisions of the courts; and a retentive 
memory enabled him to preserve in his mind the results of this read- 
ing, and often to recall the volume where the case he wished was to 
be found. He was omnivorous in his reading of law reports. When 
he was a young man he made a practice of taking the Year Books to 
his summer home and literally went through them, making the notes 
which afterwards he partially elaborated in the essays on legal history 
which distinguished the early volumes of the HARVARD Law REVIEW. 
None the less assiduously he went through each part of the National 
Reporter System as it appeared, taking notes of all decisions which 
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interested him. Though not a trained civilian he was a good linguist, 
having taught Latin in a preparatory school and French and German 
in Harvard College as a young man. He could, therefore, read easily 
foreign books on the civil law, and throughout his life it was his 
habit when puzzled by a question of theoretical jurisprudence to see 
if light could be obtained from the writings of continental lawyers. 
It was largely owing to this habit and the benefit which he felt might 
-be derived from it that the library of the Harvard Law School owes 
its extensive collection of treatises, periodicals, reports and statutes 
of the modern civil law. ; 

In order to freshen and widen his knowledge of the law it, was Mr. 
Ames’s habit from the beginning of his career as a teacher, until the 
end, to change, from time to time, the subjects which he taught. He 
rarely taught identically the same subjects two consecutive years. 
He also rarely took up a subject without teaching it at least several 
years, as he deemed that necessary in order to get a full grasp of its 
principles. As a result of this habit there were very few courses in 
the curriculum of the school at the time of his death with which he 
had not made himself familiar by giving instruction in them. All 
of his colleagues could, and did, discuss with him the most knotty 
problems of their several specialties with certainty of getting aid. 
His familiarity with the principles and decisions on the various sub- 
jects which he taught was increased by the preparation of case-books. 
Many courses when he first assumed them were not provided with 
case-books, and he took enthusiastic pleasure in preparing them. 
Preparation of a case-book by him meant going over substantially 
all the cases on the subject to which the book was devoted. A few 
selected decisions he printed for his students to read; the rest he 
arranged in elaborate annotations to the cases which he printed. In 
all work of this sort which he did the analysis and arrangement of 
the subject were of primary importance to him. His mind was thus 
furnished with an orderly scheme of his subject as well as with the 
authorities upon it. 

But a display of erudition was by no means a prominent feature 
of Mr. Ames’s work in the class room. His great store of knowledge 
of legal principles in all departments of the law was freely drawn 
upon, as was his intimate acquaintance of the historical development 
of the doctrines which were under consideration; but he rarely went 
into detailed consideration of authorities in the class room. The 
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“God of Things as They Are” was by no means his favorite legal 
deity. He was an idealist in law, and his supreme gift as a scholar 
and a teacher was his constructive legal imagination. He believed it 
to be the function of the lawyer, and especially of the teacher of law, 
to weld from the decisions a body of mutually consistent and coherent 
principles. To his mind there was but one right principle upon a 
given point, and if decisions failed to recognize it, so much the worse 
for the decisions. He would never answer in the lecture room a ques- 
tion as to the law of a particular State, preferring to develop the 
fundamental principles of his subject as he conceived it, leaving the 
matter there. That all the results of a mind so fertile in theory as Mr. 
Ames’s should find ultimate acceptance is too much to expect; but 
that the legal analysis which he led his classes to make on his favorite 
subjects will be without influence on the law, is also not to be be- 
lieved. Often his results were as satisfying as they were always bril- 
liant and ingenious. 

Mr. Ames began the study of the law when Mr. Langdell first began 

to teach, and became the colleague of his master only three years 
" after the latter had entered upon his duties as Dean of the Harvard 
Law School. Mr. Langdell introduced the case system for students 
as a method of study more particularly than as a method of teaching. 
In his preface to his “Cases on Contracts ” he said, “‘ Of teaching, in- 
deed, as a business, I was entirely without experience; nor had I given 
much consideration to that subject except so far as proper methods 
of teaching are involved in proper methods of study.” Mr. Lang- 
dell’s primary position was that the only scholarly way to learn the 
law of a subject was to read all the decided cases bearing upon it — 
an easier thing to do in 1870 than at the present time. Professor 
Thayer in the preface to his ‘Cases on Evidence” lays stress on the 
case system being one of study rather than of teaching. It was Mr. 
Ames that gave the system its success as a method of teaching. Doubt- 
less good teachers of law have always been in the habit of putting 
supposititious cases to their classes. By combining this practice with 
the use of decisions selected quite as much for the adaptability of 
their facts to the purposes of discussion as to their authoritative force 
as precedents (though the latter element was not wholly disregarded), 
and by a skill hardly surpassed by Socrates in inducing his pupils 
to answer by their own reasoning the problems which the cases 
suggested, Mr. Ames developed a remarkably flexible and effective 
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mode of teaching from cases. That his teaching has been in the 
main the model for his younger colleagues and for the many gradu- 
ates of the Harvard Law School now following his profession in 
other law schools is certain. 

In 1895 Mr. Ames became Dean of the Harvard Law School; 
for many years before this he had been Mr. Langdell’s chief 
lieutenant. 

During the years of Mr. Ames’s leadership the standards of scholar- 
ship required for admission to the school and for securing its degree 
were continuously made more severe. Mr. Ames’s faith that excel- 
lence would always win recognition was unquestioning and inspiring 
to others. The more membership in the school meant to a student 
and the severer the test required for its degree, the more eager good 
students would be to resort to the school, was never doubtful to Mr. 
Ames’s mind. Accordingly he had no doubt or hesitation in requir- 
ing a college degree as a requisite for admission to the school, and 
he was the least surprised of the Faculty when this requirement was 
almost immediately followed by a large growth in the numbers of 
students. The exclusion of all special students who could not comply 
with the tests required of students in regular standing, and the ex- 
clusion from the school of all students who failed to pass examinations 
in at least four full courses, were other rules of far-reaching effect 
started by him and carried into effect with good results during his 
administration. A poor but able and ambitious student was better 
served he thought by helping him to meet severe requirements than 
by excusing him from them. 

Beside his constructive work in shaping the policy of the school 
in such vital matters, Mr. Ames’s influence was constantly felt both 
by the Faculty and students of the Law School. He made it his 
business as well as his pleasure to keep on intimate terms with each 
of his colleagues, to inform himself of the work and plans of each 
and to further them so far as possible. In this way he maintained and 
developed the esprit de corps of the Faculty. His intercourse with 
the students was even more important. He was not an administrator 
of the type who trains and directs others to do the work at hand; 
his plan was rather to attend to all details himself. Students always 
had ready access to him, and questions arising in regard to the con- 
struction of rules were generally decided in interviews with him 
rather than with a minor official. All students in doubt or difficulty, 
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or pecuniary need, laid their difficulties before him with assurance of 
sympathy and, if possible, of help; yet he was never weak or careless 
in giving help. His sympathy was always controlled by justice, and 
his idea of justice was not simply that each applicant should be treated 
as well as any other applicant under similar circumstances, but that 
he should be treated no better than other applicants had been. His 
position often compelled him to say disagreeable things, and when 
he felt it his duty to say something which he knew must be unpleasant 
to the hearer, he never hesitated to say it if he felt it ought to be said. 
He had, however, in a rare degree the faculty of saying such things 
without causing personal animosity, because it was always evident 
that his own statements were based on a sense of duty. His hold 
upon the students was thus made very strong by their absolute confi- 
dence in his sympathy and in his sense of justice. 

In the earlier years of his career, Mr. Ames seems to have felt that 
his duty to legal education consisted in building up the Harvard Law 
School; that other institutions must do their work as seemed best to 
them and that little could be hoped for in the way of coéperation; 
but in the later years of his life his views on this matter much ex- 
panded. Partly, no doubt, this was due to changed conditions. The 
methods of the Harvard Law School, from having been universally 
decried, were followed by many other schools. Young graduates. of 
the Harvard Law School filled important places as teachers in such 
schools, and similarity of methods of teaching as well as in the ideal 
of training scholarly lawyers became common. His recommenda- 
tion of young men for the post of teachers in other schools was widely 
sought, and through these teachers, as well as through his case-books, 
and through his friendship with teachers in other schools, he exer- 
cised a great influence, though one not easily measured, in the legal 
education of the country. 

However one may seek to analyze the sources of influence of a 
great teacher and the methods which give him success, one is drawn 
at last to explain a great part of it by his. personality; and of no man 
can this more truly be said than of Mr. Ames. It has always seemed 
to me a cause for belief in the essential soundness of the judgment 
as well as of the heart of the youth of the country that Mr. Ames 
commanded so instantly and universally the admiration and love of 
those with whom he was thrown. His gifts though many were not 
showy, and to make any conscious effort to exhibit them would have 
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been abhorrent to his nature. He was always ready to keep silent 
when under no duty to speak. If some one else wished to take the 


foreground, Mr. Ames was ready to stand in the background and, if 


necessary, give a little quiet assistance to the man who was in front; 
yet no one was long associated with him without recognizing his 
quality and being inspired by it. 

Rather than use. words of my own to attempt to express the source 
of inspiration that he was to his pupils, I prefer to quote from one 
of many letters received after his death. The writer of this letter was 
graduated a number of years ago, and on leaving the Law School 
returned to his home in California. Since that time I do not think 
he can have seen Mr. Ames, and any communication by letter between 
the two must have been rare. Time, distance, and contact with a 
busy world have exercised every power of giving a correct perspective 
and of dimming earlier impressions; yet such a man, no longer in 
early youth, can write of his former teacher: 


“No other man with whom I have come in contact has made such an 
impression upon me, or awakened in me such a strong admiration and 
desire to serve. I have often thought that if the days of war were to come 
again with men following chosen leaders, Dean Ames is the one under 
whom I should want to enlist. He was the kind of man one worships and 
would die for. I have never felt the same about any other man I have 
ever known.” 


These words will strike a responsive chord in many hearts. 

Mr. Ames led the life of a scholar, and his work was largely in the 
world of books and of abstract ideas. He was a pacifier of disputes, 
and loved peace so long as it was consistent with righteousness. But 
those who knew him saw in him that combination of courage with 
gentleness and self-discipline which in other days and circumstances 
has given fame on the field of battle, and which marked a spiritual 
kinship between our lost leader and Sir Philip Sidney and the 
Chevalier Bayard. 

Samuel Williston. 


CAMBRIDGE, Mass, 
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JAMES BARR AMES—HIS PERSONAL 
INFLUENCE. 


HE suggestion that the HarvarD Law Review be established 
met at once with the response: “Let ’s consult Mr. Ames. If 
he approves, we ’ll do it.” The project received his cordial support : 
the editors, his encouragement and advice. Naturally, the place of 
honor in the first number was given to his article on “ Purchaser for 
Value,” — the first of a long series of brilliant essays, in which he re- 
vealed the results of his researches in the history of the common law 
and equity and their application to the legal problems of to-day. 
Through the Review, his influence has extended far beyond the 
students of Harvard Law School and those who have come within 
their sphere of work; throughout our country and England, his con- 
tributions to legal history have stimulated younger scholars and have 
awakened an interest to plow in this too long neglected field. 

His ofttimes novel theories, especially in the law of trusts, are 
gradually gaining recognition in the courts. No other man has so 
influenced the development of the law of quasi-contracts in this 
country, both directly and through his students and colleagues. 
These subjects engaged him, because they, more than any others, 
gave larger scope for his insistence on the ethical aspects of the law 
and better opportunity to make legal principles produce just results. 

His direct influence on legislation began with the searching criti- 
cism to which he subjected the Uniform Negotiable Instrument Act 
in a series of articles published in this Review. Unfortunately they 
came too late to effect much needed changes in its provisions. But 
even though his influence was but slight in respect to this legisla- 
tion, it was profound on the further work of the Commission. He 
not only participated therein as Commissioner from Massachusetts, 
but either personally or through his disciples, who have drafted all 
of the subsequent acts, he has had a predominating influence in 
shaping both the form and the content of this work, destined to be 
the foundation of the commercial law of the United States. 
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The law schools of the country generously acknowledge their in- 
debtedness to him. His advice was constantly sought by university 
presidents and trustees in founding schools and in selecting law facul- 
ties, as well as by professors in prosecuting their own researches: in 
the Association of American Law Schools he was the leader. No 
narrow university lines hemmed in his sympathy. The only rivalry 
between the schools that he recognized was that of producing, out of 
the raw material, lawyers capable of sound reasoning, men devoted 
to the right use of their training in the interests of their fellow men 
and their country. 

Through the graduates of his own School, as lawyers, judges, 
writers, and partjcularly as teachers, his labors are exerting a fer- 
tilizing influence on American jurisprudence. Much that he first 
taught has now become the common property of the profession. 

Fitted as are few for original research, endowed with unrivaled 
power in extracting sound principles from the bewildering maze of 
decisions, skilled in the highest degree in generalization, he could in 
the judgment of many ill afford to spare the time demanded by his 
students, especially since he became Dean of the Harvard Law 
School. But for him, their needs came first; to them he gave his 
time, his thought, himself in unbounded measure. A student, per- 
plexed over a legal problem, could interrupt him in any work and be 
sure of his help. He gave this both in his study and in the class room, 
not by direct answer but by suggesting the sources through the in- 
vestigation of which the student himself would find the solution. 

He was the ideal teacher, courteous and patient. If he led the 
student to the brink of a precipice, he did not let him fall over: he 
never failed to indicate the path back to safety. Modestly, in all dis- 
cussions, he placed the student on his own level; both, apparently, 
were groping in the wilderness for the truth; and while he would 
give possible clues, he was ever ready to discuss the student’s sug- 
gestions and to follow them until it became apparent to the whole 
class that they led only to confusion. Then, through further ques- 
tioning, he gradually disclosed the true path to the light. And if, at 
times, one or the other man wandered away from his leading and 
opened up new roads to the goal, his acknowledgment was as quick 
as it was hearty. Following the earlier methods of that master mind, 
Langdell, he aimed not so much to impart information, as to develop 
the analytical powers of the men, to make them think as lawyers. 
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The scholar was respected, the teacher esteemed, but the wise- 
hearted man was beloved. His genuine interest in his students’ work, 
his lofty ideals of the true lawyer, his personal charm won their hearts. 
As Austin G. Fox said of Langdell, “Who can estimate how much 
we owe not merely to your instruction, which never suggested the 
pedagogue, but to that gentle influence which came to us as an 


emanation.” 
Julian W. Mack. 


Curcaco, ILL. 
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THE INHERENT LIMITATION OF THE 
PUBLIC SERVICE DUTY TO 
PARTICULAR CLASSES. 


I. 


T is ordinarily said that those who have undertaken a public ser- 
vice owe a duty to the public in general, whatever may be their 
inclinations. But it will be found upon inquiry that in the case of 
every public calling service is legally due to persons belonging to 
a special class, and not to every member of the public, as such. 
This is the inevitable consequence of the elementary principles as 
to the essential nature of public employment and the necessary scope 
of public profession. By these fundamental rules an employment 
is held public in its nature only in so far as it is affected with a public 
interest and only to the extent that it has been undertaken. Both 
that public interest and that public profession must coexist in order 
that there may be a public duty in particular cases. That being so, 
it is natural to find that in most public callings either the real 
necessity is confined to a certain class or the undertaking assumed 
has been solely toward a special class. It is to that extent and to 
them that the public duty is therefore established. There have 
already been examples enough of limitations of this sort in adjudi 
cated cases to make this matter sufficiently plain. 


Il, 


From ancient times it has been recognized that in certain public 
employments the public duty is owed only to travelers. It is only 
as to dealings with travelers that these callings are affected with a 
public interest. Those who offer necessary services, protection or 
transportation, to wayfarers and travelers always have the upper 
hand. Their.monopoly is temporary, but it is effectual. These very 
same persons, in offering their services to the local population or 
under other circumstances have no monopoly at all. There is every 
reason, therefore, why innkeepers should be bound to entertain weary 
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wayfarers, and why carriers of passengers must take up travelers 
bound their way, but no reason why this duty should be pressed 
beyond these particular classes. But as all within the class, being 
similarly circumstanced, have practically the same need, it should 
not be open to those who must conduct these services with due 
regard to the needs of the public to restrict further their obliga- 
tions. Thus the suggestion in one case’ that an innkeeper might 
confine his obligation to those who might come in their carriages, or 
in another” that travelers belonging to an unpopular race might 
be.excluded, are both inconsistent with the public duty which is owed 
to all travelers without regard to station or condition. : 

The inn is established for travelers, and it is such persons only 
who are the necessary objects of the law’s solicitude. One who is 
not a traveler does not need the inn to protect him, for he can pro- 
vide himself a lodging for that purpose. The public duty of the’ 
innkeeper is therefore owed to travelers only, and no one who is 
not a traveler can demand to be received at an inn. There is not 
even a prima facie duty owed to persons generally who apply for 
entertainment at an inn, as appears in one of the early cases* 
where an indictment against an innkeeper for turning a man away 
was quashed for not saying he was a traveler. 

‘Common inns,” says Lord Coke in a characteristic passage, 
“are instituted for passengers and wayfaring men; for the Latin 
word for an inn is diversorium, because he who lodges there is quasi 
divertens se a via; and so diversoriolum. And therefore if a neigh- 
bor, who is no traveler, as a friend, at the request of the innholder 
lodges there, and his goods be stolen, etc., he shall not have an 
action; for the writ is ad hospitandos homines, etc., transeuntes in 
eisdem hospitantes.” * 

That the business which the carrier of passengers undertakes is 
the transportation of travelers is so obvious that there are but a few 
cases which directly state it.6 The necessary thing is that those upon 
a journey should be speeded on their way. And the carrier of pas- 
sengers does not undertake any other service than the transportation 
of travelers. He is not bound to furnish the use of his facilities 





1 Johnson v. Midland Ry. Co., 4 Exch. 367, 371 (1849). 
* State v. Steele, 106 N. C. 766, 770 (1890). 

* Rex v. Luellin, 12 Mod. 445 (1700). 

* Calye’s Case, 8 Coke 202 (1584). 

5 Jencks v. Coleman, 2 Sumn. 221 (1835). 
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to carry one for any purpose other than transportation. In order 
to demand carriage one must be desirous of reaching his destina- 
tion. Therefore one has no right to demand carriage for the purpose 
of selling “books, papers, or articles of food, or in the business of 
receiving and distributing parcels or baggage, nor to permit the 
transaction of this business in their vehicles, when it interferes with 
their own interests.” * 


III. 


One who is making a very short journey may demand transporta- 
tion as a traveler; however short the distance the passenger may be 
taking, the carrier is liable as such.” Certainly under the modern 
decisions a man need not be at the time engaged upon a journey of 
any considerable length in order to be in a position to demand ad- 
mission to an inn as a traveler.* Notwithstanding some dicta‘ jt 
is entirely possible for a resident of the same locality to be considered 
a traveler. Where, for instance, a man on his way from his city 
office to his suburban home stopped at an inn to get dinner, he was 
held to be a traveler.’ Justice Kennedy said in that case: “It does 
not seem to me to make any difference whether his journey be a long 
or a short one.” It has been held that a man who takes a walk and 
just before reaching home goes into an inn to get a drink is not a trav- 
eler, and cannot demand it;° but if in the course of a long walk for 
pleasure he stops on his way for refreshment at an inn, he is entitled 
to be entertained; for he is none the less a traveler because the 
purpose of his journey is merely pleasure.’ 

The determination of the question whether one who is staying at 
an inn is a guest or a boarder may depend upon whether the person 
is a resident of the town or a stranger. So a foreigner visiting the 
country and:staying for a considerable time at a hotel was held a 
guest,® and a resident of another town, visiting the town where the 





1 Quoted from The D. R. Martin, 11 Blatch. 233 (1873). See also Burgess v. 
Clements, 4 Maule & S. 306 (1815). 

2 Parmelee v. Lowitz, 74 Ill. 116 (1874). 

* Atkinson v. Sellers, 5 C. B. N. s. 442 (1858). 

* Carr’s Case, 1 Roll. Abr. 3, pl. 4 (1583). 

* Orchard v. Bush (1898), 2 Q. B. 284, 289. 

* Murphy v. Innes, 11 So. Australia 56 (1877). 

? Taylor v. Humphreys, 30 L. J. M. C. 242 (1861). 

® Metzger v. Schnabel, 23 N. Y. Misc. 698. 
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inn was situated for business purposes merely, was held to be a 
guest. On the other hand, an employee of a railroad, making his - 
regular trips, and stopping over at each end of his route at the hotel, 
where he rents a room by the month, is not a guest. He is, as the 
court said, “a citizen of the community at both ends of the route.” ” 
So where a man breaks up his home and goes to a hotel in the same 
town, he is a boarder. But in a leading New York case‘ the 
family of an army officer stationed at a nearby post were held to be 
guests of the hotel at which they remained for several months, on the 
ground that they would follow him whenever he might be ordered 
elsewhere. Where a man sent his family to an inn in a distant city 
and they remained there for several months, while he made them an 
occasional short visit, his family were boarders and he was a guest.° 

One may thus remain a traveler for a long time. Thus in one 
Year Book case the weary suitor who followed the royal court from 
sitting to sitting, his hopes long deferred, was said to be still a trav- — 
eler. But after a considerable lapse of time one almost inevitably 
becomes a resident; and as he has no longer a right to demand enter- 
tainment the innkeeper may exclude him.® Ina recent English case 
of this sort where a woman had remained at a hotel as a resort, for 
about ten months, it was held that she could be ejected. Lord Esher 
applying this test: “The question whether a person has ceased to be a 
traveler seems to me again to be a question of fact, and mere length 
of residence is not decisive of the matter, because there may be 
circumstances which show that the length of stay does not prevent 
the guest being a traveler, as, for instance, where it arises from 
illness; but it is wrong to say that length of time is not one of the 
circumstances to be taken into account in determining weather 
the guest has retained his character of traveler.” 


IV. 


While the duty of the carrier to receive passengers for carriage 
extends only to travelers, he owes an incidental duty to certain other 





1 Beale v. Posey, 72 Ala. 323 (1882). 

2 Horner v. Harvey, 3 N. Mex. 197. 

® Meacham v. Galloway, 102 Tenn. 415 (1899). 
* Hancock v. Rand, 94 N. Y. 1. 

® Lusk v. Belote, 22 Minn. 468 (1876). 

® Lamond v. Richard, [1897] 1 Q. B. 541. 
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persons whose purpose in coming to the carrier is connected with 
transportation of passengers or goods though they do not present 
themselves as travelers. Thus acarrier must, it would seem, admit a 
person who comes to make an inquiry about trains or to ask for a time- 
table. So he must admit to his premises a person coming to a train 
to mail a letter.2_ And so one is entitled to admission to the premises 
of a carrier who comes to look for freight which is expected to arrive,* 
or to help unload freight which has arrived.‘ Upon similar principles 
one may properly enter an inn to inquire its terms or to ask for mail 
addressed to him.° 

A person who desires shelter merely is not one whom the carrier 
of passengers is bound to serve; and it may, therefore, decline to 
receive such a person on its premises. Loafers have no rights upon 
a catrier’s premises. A railroad company is not bound to keep open 
its station after the last train has left in order to shelter an intending 
passenger who, having missed his train, is now waiting for a street 
car.° Similarly one who is not a guest, or intending immediately to 
become a guest, has, generally speaking, no right to enter or remain 
in the inn against the objection of the innkeeper.’ 


V. 


It is well agreed that the carrier of passengers is under a duty to 
receive persons who come to help passengers in some way. Thus a 
hackman who comes to a station to bring a passenger is entitled to 
a proper reception.* A common case of this sort is that of a person 
who comes to the carrier’s premises in order to assist a passenger on 
board or to. bid him good-bye. Such a person, though not a pas- 
senger, is entitled to demand of a carrier that he be admitted to the 
station; and he may even, in order to assist a passenger, demand 
admittance to a train, at least until the carrier furnishes proper as- 
sistance.® Similarly the carrier is bound to admit to his premises one 

1 Bradford v. Boston & M. R. R., 160 Mass. 392 (1894). 

* Hale v. Grand Trunk R. R., 60 Vt. 605 (1888). 

3 Toledo, W. & W. Ry. v. Grush, 67 Ill. 262 (1873). 

* Holmes v. North Eastern Ry., L. R. 4 Ex. 254 (1869). 

5 Strauss v. County Hotel & W. Co., 12 Q. B. D. 27 (1883). 

® Heinlein v. Boston & P. R. R., 147 Mass. 136 (1888). 

7 Commonwealth v. Mitchell, 2 Parsons (Pa.) 431 (1850). 

8 Tobin v. Portland, S. & P. R. R., 59 Me. 183 (1872). 

® Evansville & T. H. R. R. Co. v. Athon, 6 Ind. App. 295 (1893); Louisville, 
etc. R. Co. v. Crunk, 119 Ind. 542 (1889); Galloway v. Chicago, etc. R. Co., 87 lowa 
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who comes to meet an arriving passenger." Thus where a man who 
had come to a railway station to meet his wife was injured by a defect 
in the premises, he was held entitled to compensation. The rail- 
way, the court said, was bound to keep its premises in safe condition 
for its customers, and the injured person was a customer.’ Mr. 
Chief Justice Graves said: “‘ Had his errand been to receive a bale 
of. goods or a horse, no one would doubt that he had all the rights 
of a customer, and it seems little less than preposterous to con- 
tend that the right was not simply different or inferior, but abso- 
lutely wanting, because it was his wife that he went for.” 

Similar in principle are those cases where a stranger may desire 
to enter the inn, not merely for his own pleasure but because the 
convenience of a guest of the inn calls him there. While no right to 
enter the inn can be based on his own claim, he can under certain 
circumstances claim to be exercising a right of the guest. Where 
such is the case it would seem that his right to admittance is as clear 
as the right of a guest. It must be borne in mind, however, that in 
order to show a right of admittance he must base his claim on a right 
of the guest whom he comes to see. In the ordinary case it is toler- 
ably clear that a stranger who comes by appointment to do business 
with a guest has a right to be admitted. “It is conceded,” said 
Parker, J., in Markham v. Brown,’ that he may be bound to per- 
mit the entry of persons who have been sent for by the guest.” 

The same distinctions apply to persons coming to railroad sta- 
tions; it is only so fas as the interest of the passenger requires it that 
this service can be demanded of the carrier. Thus when a person 
came to a station out of curiosity, in order to see the President of 


the United States, who was a passenger on a passing train, the ' 





458 (1893); Lucas v. Taunton & N. B. R. R., 6 Gray 64 (1856), semble; Doss v. 
Missouri K. & T. Ry. Co., 59 Mo. 27 (1875); Rott v. Forty-second St., etc. Ferry 
R. Co., 56 N. Y. Super. Ct. 151 (1888); Dunne v. N. Y., N. H. & H. R. R. Co., 99 
App. Div. 571 (1904); Morrow v. Atlanta, etc. A. L. Ry. Co., 134 N. C. 92 (1903); 
Johnson v. So. R. Co., 53 S. C. 203 (1898); Izlar v. Manchester & A. R. R. Co., 57 
S. C. 332 (1899); Gulf, etc. Ry. Co. v. Williams, 21 Tex. Civ. App. 469 (1899); Ham- 
ilton v. Texas R., 64 Tex, 251 (1855); Texas & P. Ry. v. Best, 66 Tex. 116 (1886); 
Houston & T. C. R. R. Co. v. Phillio, 96 Tex. 18 (1902); Dowd v. Chicago, M. & 
St. P. Ry. Co., 84 Wis. 105 (1893), semble. 

* McKone v. Michigan C. R. R., 51 Mich. 601 (1883); Missouri, K. & T. Ry. 
v. Miller, 8 Tex. Civ. App. 241 (1894). 

* McKone v. Michigan C. R. R., supra. 

* 8 N. H. 523 (1837). 
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carrier owed him no duty.’ “The plaintiff was on the spot merely 
to enjoy himself, to gratify his curiosity, or to give vent to his patri- 
otic feelings. The defendant had nothing to do with that.” A 


- similar case was one where one boarded a train to speak with an 


acquaintance and was injured under circumstances which would 
have shown liability if the plaintiff had been a passenger. But it 
was held that the defendant company owed such a person no duty 
of that sort, since he was not upon the ney in connection with any 
duty which the carrier owed the passenger.’ 


VI. 


It is clear therefore that the innkeeper and the carrier owe nos 
duty whatever to give shelter and protection to the public in gen- 
eral. It is only to such wayfarers and travelers who apply ass 
guests and passengers that it must undertake those extraordinary 
responsibilities which the law imposes in that behalf. Even those 
persons just described who are attending and assisting guests and 
passengers form an intermediate class. That such persons aré not 
guests or passengers is clear, but they are, in the language of the 
cases, “customers,” and are entitled to safe and properly lighted 
premises.* But they are not entitled to the active protection which 
is due to passengers. Thus, while waiting in a station for a train, 
in order to meet a passenger, such a person is not entitled to protec- 
tion against the assault of a stranger.‘ 

Where the person actually gets on board the train, assisting a 
passenger, and the train starts without giving him time to alight 
safely, the question whether the carrier has been guilty of a breach 





1 Gillis v. Pennsylvania R. R., 59 Pa. 129 (1868). 

? Bullock v. Houston & T. C. Ry., 55 S. W. 184 (Tex. Civ. App. 1900). The same 
law applies if one having assisted a person on board returns later to talk with him. 
St. Louis, I. M. & S.“Ry. Co. v. Tomlinson, 69 Ark. 489 (1901). 

$ Til. Cent. R. Co. v. Griffin, 80 Féd. 278 (1897); Georgia Ry., etc. Co. v. Rich- 
mond, 98 Ga. 495 (1896); Toledo, W. & W. Ry. v. Grush, 67 Ill. 262 (1873); Tobin 
v. Portland, S. & P. R. R., 59 Me. 183 (1871); Bradford v. Boston & M. R. R., 160 
Mass. 392. (1894); McKone v. Michigan C. R. R., 51 Mich. 60r (1883); Union Pac. 
R. Co, v. Evans, 52 Neb. 50 (1897); Hauk v. N. Y., etc. R. Co., 34 N. Y. App. Div. 
434 (1898); Hamilton v. Texas & P. Ry., 64 Tex. 251 (1855); Missouri, K. & T. 
Ry. v. Miller, 8 Tex. Civ. App. 241 (1894); Hale v. Grand Trunk R. R., 60 Vt. 605 
(1888); Holmes v. North Eastern Ry., L. R. 4 Ex. 254 (1869). 

* Houston & T. C. R. R. Co. v. Phillio, 96 Tex. 18 (1902). 
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of duty is a difficult one. One or two cases are clear enough. If 
the conductor has no notice that the assistant was on the train,’ 
and the train stops the usual and reasonable time, the carrier has 
sufficiently performed its duty." “In order to place upon the 
company the duty of holding the train specially for him to disem- 
bark, he must have given notice of his intention.” But if the con- 
ductor had notice that the assistant was on the train, the carrier 
must give him a reasonable time to alight.? Even if the conductor 
does not know of the presence of the assistant, there is good 
authority for holding the carrier if the train starts without giving 
him a reasonable time to alight after notice that the train was about 
to start.2 This would not be “such ordinary care as the defendant 
was bound to exercise both toward passengers and persons in the 
situation of plaintiff.” 


VII. 


In several of the public services the undertaking is limited to the 
occupiers of the premises. The water companies, the gas companies, 
the electric companies, and the telephone companies which under- 
take to distribute their product or perform their service generally 
throughout the city, do not undertake to serve every person as such. 
Their services are peculiarly necessary in connection with the use: 
of buildings, and their obligation is properly held to be limited to 
occupiers of the premises by the general character of their customary 
undertaking. 

One of the most interesting of the comparatively few cases upon 
the question of the classes of persons who can demand supply from 
such service companies arose recently in New Jersey.‘ This was 
a dispute between the Public Service Corporation, which was engaged 
in the supply of gas to Jersey City, and the American Lighting 
Company, the proprietor of peculiar burners. The Public Service 





1 The quotation following is. from Missouri, K. & T. Ry. v. Miller, 8 Tex. Civ. 
241 (1894). See also Coleman v. Georgia R. R., 84 Ga. r (1889); Hill v. Louisville 
& N.R. R., 124 Ga. 243 (1905); Griswold v. Chicago & N. W. Ry., 64 Wis. 652 (1885). 

? Doss v. Missouri, K. & T. Ry., 59 Mo. 27 (1875). See also Louisville & N. R. R. 
v. Crunk, 119 Ind. 542 (1889); Johnson v. Southern Ry., 53 S. C. 203 (1898). 

But see to the contrary, McLaren v. Atlanta & W. P. R. Co., 85 Ga. 504 (1890). 

* Lucas v. New Bedford & T. R. R., 6 Gray (Mass.) 64 (1856). 

* Public Service Corporation v. American Lighting Co., 67 N. J. Eq. 122 (1904). 
See also American Lighting Co. v. Public Service Corp., 132 Fed. 794 (1904). 
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Company had for a long time been lighting the streets of Jersey 
City upon the basis of annual contract. At the bidding of 1903, the 
American Lighting Company came in with the lowest bid; and the 
lighting was accordingly let to it. Thereupon it demanded that 
the Public Service Corporation should supply to it at the end of the 
pipe at the top of every lamp-post in Jersey City, enough gas to run 
the lamp at the regular rate for measured gas as supplied to house- 
holders generally in Jersey City. Vice-Chancellor Pitney disposed 
of this case upon a number of points, one of them being this: 


“T am entirely of the opinion that the defendant, the lighting company, 
has no standing whatever, in its own right, to demand from the complain- 
ants a supply of gas. For the simple reason, above stated, that it is neither 
a householder nor a resident of Jersey City, and the obligation which is 
imposed upon complainants by reason of their enjoyment of a public 
franchise of laying mains in the streets, to furnish gas, extends only to 
residential citizens of the city and to the municipality. It is quite absurd» 
to say that any person who might happen to. be walking along the street 
and yet be destitute of any local habitation within the corporate limits of 
Jersey City has the least right to demand a supply of gas from the 
complainants.” * 


It is common knowledge that as the modern telephone system is 
managed, one of the services offered is to subscribers at their resi- 
dence. This being so, a telephone company cannot refuse to take 
on an applicant for house service even if it is shown that there is a 
pay-station, open to the public in general, near by. Still less could 
a telephone company do what it attempted to do in one case,’ insist 
that an occupier should be content with a pay-station. As the court 
said : ; 


“To conduct the business of the telephone by public telephone stations, 
and sending messengers to notify persons with whom a patron of the 
company desires to converse in other parts of the city; to compel the per- 
sons desiring to converse with others to remain at the public telephone 
station until the persons with whom they desire to converse can be noti- 
fied, and so arrange their business as to leave and go to another telephone 
siation and hold the conversation, — renders the use of the telephone 
almost worthless. It is by reason of the fact that business men can haves 





1 In Provident Inst. for Savings v. Allen, 37 N. J. Eq. 36 (1883), it was held that 
water rates cannot be assessed against vacant lots. 
? Central Union Telephone Co. v. State, 118 Ind. 194 (1888). 
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them in their offices and residences, and, without leaving their houses or 
their places of business, call up another at a great distance, with whom 
they have important business, and converse, without the loss of valuable 
time on the part of either, that the telephone is particularly valuable as an 
instrument of commerce.” : 


Vil. 


According to this analysis the occupiers of every house within 
the territory served have the right to be supplied. The exact nature 
of this duty is well set forth in a leading case? where the relator, a 
tenant of a building, was refused service by the water company upon 
the ground that the company had decided that it would deal only 
with the owners of premises. But the court — Mr. Justice Hunt 
writing the opinion — held that the tenant must be served: 


“The relator is an inhabitant of Butte, occupying premises wholly with- 
out water for general use, and there are no other means by which water 
for his house may be secured, except from the appellant corporation. Ought 
the appellant to be allowed to refuse his tender for water in advance, and 
to refuse him water, upon the ground that, ‘by virtue of its rules and regu- 
lations adopted, it can deal only with the owners of the property requiring 
water to be turned on, or the agents of said owners’? We say not. It: 
has no power to abridge the obligations, assumed by it in accepting its 
franchise, to supply an inhabitant of Butte with water, if he pays them 
for it in advance, and is a tenant in the possession and occupancy of a 
house, in need of water for general purposes.” ® 


In accordance with this doctrine the owner of the premises has no 
standing to complain of the refusal to supply his tenant.* It follows» 
that the owner of the premises cannot be held liable for the bills of 
his tenant,5 nor can his premises be subjected to any lien for such 
charges. And, similarly, a new tenant cannot be affected by thes 





1 Accord., Central Union Telephone Co. v. State, 123 Ind. 113 (1889). 

2 State v. Butte City Water Co., 18 Mont. 199 (18096). 

* The following cases, among others, involve the doctrine that the duty is primarily 
owed to the occupier: McCrary v. Beaudry, 67 Cal. 120 (1885); McCarthy v. Hum- 
phrey, 105 Iowa 535 (1898); Vanderberg v. Gas Co., 126 Mo. App. 600 (1907); 
Jones v. Rochester Gas & El. Co., 168 N. Y. 65 (1901). 

* Brass v. Rathbone, 153 N. Y. 435 (1897). See also Stein v. McArdle, 24 Ala. 
344 (1854). 

5 McCarthy v. Humphrey, tos Iowa, 535 (1898). 

* Turner v. Revere Water Co. 171 Mass. 329 (1898). 
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arrears of a prior tenant.’ This is all good common-law doctrine;. 
but it may be, and sometimes is, altered by the legislature by general 
statute or by provision in particular charters.? Such legislation is 
. hot unconstitutional as subjecting one person to the debts of another.* 
In meeting this contention the Minnesota court said recently: 


“The theory of the charter is that the obligation on the part of the 
owner rests upon contract, which is implied by the fact that he connects 
his premises with the cty water or electric light system and permits 
the occupant to use the same. It is quite as reasonable to require the 
owner of the’ premises to respond personally for the debts incurred by 
his lessee for electric light and water rent as to subject his premises to 
a lien and sale.” * 


The decision that a tenant, as such, is entitled to demand service 
does not altogether exclude the landlord from consideration.’ He 
has such interest in the supply of the premises that it would seem 
that he could frame an action for injury to his interest by refusal of 
the company to furnish a supply to them. On some such ground as 
that the legislation making the owner liable for supply to his premises 
may better be justified than in any other way.° A mortgagee in 
possession has of course the same rights as an occupier to com- 
plain of refusal to give service; but it has been held that even a 
mortgagee out of possession may maintain an action for depreci- 
ation of his security by a refusal of service to his mortgagor.’ Of 
course if the mortgagor is in possession he is the one entitled to 
service.® 


IX. 


The primary duty is thus to the occupier of premises as such}: 
and the curtilage therefore is the unit. The company may insist 





1 Gaslight Co. v. Colliday, 25 Md. 1 (1866). 

2 Kelsey v. Fire & Water Commissioners, 113 Mich. 215 (1897); Jersey City v. 
Morris Canal & C. Co., 41 N. J. L. 66 (1879). 

* East Grand Forks v. Luck, 97 Minn. 373 (1906). 

* Lien with possible sale was held constitutional in United States Provident Insti- 
tution for Savings v.’ Jersey City, 113 U. S. 506 (1885); Wagner v. Rock Island, 
146 Ill. 139 (1893). 

5 Dayton v. Quigley, 29 N. J. Eq. 77 (1878). 

® See Pallett v. Murphy, 131 Cal. 192 (1900). 

? Equitable Securities Co. v. Montrose & D. Canal Co., 20 Colo. App. 465 (1905). 

8 Mabb v. Stewart, 133 Cal. 556 (1902). 
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upon this as well as the applicant. Thus in one leading case’ the 
United States as owner of a military reservation at Fort Omaha de- 
manded that all the water supplied should be sold at wholesale rates 
through one meter. But the court held that the company could in- 
sist upon supplying each building separately, saying that this was 
the nature of their undertaking. There are, however, some instances 
of service arranged for a group as a unit, which, it is held, will conclude 
the parties to the arrangement if any of them are later dissatisfied.? 
It is of interest to see how the problem is handled in accordance 
with these principles when the basis of supply to a building occu- 
pied by several groups of persons is brought in question. If theres 
are various persons occupying the premises, but no separation of 
the tenancy, the:premises must be considered as an entirety. A single 
charge may then be made for all; one lodger cannot demand sepa- 
rate rating when the premises are used to some extent in common 
with a single system of piping.* It may be added that where the 
statute permits the charging of the service against the owner the 


whole may be billed to him, leaving him to deal with his tenants ~ 


as he sees fit. But generally where the building is divided into- 
separate tenements, there being separate lessees of these apartments, 
a different situation is presented. Even then it is not the duty. 
of the supplying company to provide rising pipes to each apart- 
ment and a meter for the supply at each. As a theoretical matters 
the profession of the supplying company, a gas company or a water 
company for example, ends at the cellar wall by its usual practice. 
Moreover, as a practical matter, the existence of public pipes withins 
the house structure would give too great an opportunity for stealing 
by tapping the pipes.’ The proper method for application by as 
tenant who desires a supply is by bringing his own service pipes to 
the cellar wall and there requesting that a supply be handed over to 
him.* These difficulties doubtless do not apply to electric supply 





1 United States v. American Water Works Co., 37 Fed. 747 (1889). Compare 
Haugen v. Albina L. & Water Co., 2t Ore. 411 (1891). 

2 Helphery v. Perrault, 12 Ida. 451 (1906); Mulrooney v. Obear, 171 Mo. 613 
(1903). 

* Birmingham v. Birmingham Water Works Co., 152 Ala. 306 (1906). See also 
Frothingham v. Bensen, 20 N. Y. Misc. 132 (1897). 

* Kelsey v. Board of Fire & Water Commissioners, 113 Mich. 215 (1897). 

5 Ferguson v. Metropolitan Gas Co., 37 How. Pr. 189 (1868). 

® The lessee of two tenements is not liable for supply to his sub-lessee in one. Young 
v. Boston, 104 Mass. 95 (1870). 
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or telephone service, unless perhaps when the wires are under 
ground; for when the wires are overhead they may be brought 
directly to the outer wall of the apartment. 


X. 


As has just been seen, special limitations upon the extent of the 
particular employment may be justified by the situation with regard 
to the service in question. This is certainly true when those who 
may demand service are plainly limited by external forces. Where 
it is true that only a certain class can be in a position to demand 
service the propriety of confining service to that class is obvious. 
These external limitations may be of various sorts, as will be seen.+ 
The service in question may be so dependent upon another services 
that it may only deal with those who have been first accepted by this 
other service. Or the service in question may be available only toe 
those who have first acquired a legal right entitling them to this service. 
An illustration of each of these two possibilities will bring this out. 

The public profession and proper obligation of a sleeping car or 
parlor car company is subject to this sort of limitation. Its services 
are tendered, not to all persons who may desire shelter or protection 
but only to passengers on the train to which they are attached, and 

! indeed only to such passengers as the carrier permits to ride in the 
} cars of the company. As Mr. Justice Devens said, in Lawrence v. 

Pullman Palace Car Company:? 


“The defendant company could not certainly furnish a berth in its cars 
until the person requesting it had become entitled to transportation by the 
railroad company as a passenger, and he must also be entitled to the trans- 
portation for such routes, distances, or under such circumstances, as the 
railroad company should determine to be those under which the defendant 
company would be authorized to furnish him with its accommodations. 
The defendant company could only contract with a passenger when he 
was of such a class that the railroad company permitted the contract to 
be made.” ? 


q Legal limitation is the true explanation of the restricted obligation 
attributed to the wire conduit companies by the few cases which 





1 144 Mass. 1 (1887). 
? Lemon v. Pullman P. C. Co., 52 Fed. 262 (1887); Pullman P. C. Co. v. Lee, 49 
Ill. App. 75 (1892). 














352 _ HARVARD LAW REVIEW. 


deal with this modern instance. It is held as to them that they are 
only bound to admit the wires of such companies as have received 
proper franchise from the public authorities to engage in their busi- 
ness along the streets in which the conduit is run. This “lawful 
power” is a condition prerequisite, otherwise the various companies 
might foist themselves upon the city without its consent.’ 


XI. 


Citations might have been multiplied upon the topics here dis- 
cussed; but it is hoped that authority enough has been adduced to 
support the contention here put forward. It is but a half truth 
that those who commit themselves to a public employment are 
bound to serve the whole public. It is but a half truth, that the 
public servant may altogether decide as to the extent to which he 
will commit himself to public service. The real truth in this is,s 
that by entering upon the service one comes within the law requir- 
ing him to meet the necessities of the situation, — but no more. 
The obligations are thus the involuntary ones of a legal status, —» 
not the defined ones of a specific assumption. 


Bruce Wyman. 
CAMBRIDGE, Mass. 





1 See generally State ex rel. v. National Subway: Co., 145 Mo. 551 (1898); West 
Side Electric Co. v. Consol. T. & E. Co., 110 N. Y. App. Div. 171 (1905). 

? See particularly Purnell v. McLane, 98 Md. 589, 56 Atl. 830 (1904); Re Long 
Acre Light & Power Co., 102 N. Y. Supp. 242 (1907). 
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THE FEDERAL ANTI-TRUST ACT. 


HE purpose of this article is to state the legal meaning of the 
Sherman Anti-Trust Act as laid down by the Supreme Court 
of the United States, and then in the light of that meaning to con- 
sider briefly the possible future development of the law, whether by 
further judicial interpretation or by legislation. 
The vital words of the Anti-Trust Act are found in the first two 
sections and are as follows: 


“SECTION 1. Every contract, combination in the form of trust or other- 
wise, or conspiracy in restraint of trade or commerce among the several 
states or with foreign nations is hereby declared to be illegal. [Such acts 
are made criminal and penalties are provided. ] 

“SECTION 2. Every person who shall monopolize or attempt to monop- 
olize, or combine or conspire with any other person or persons to monopo- 
lize any part of the trade or commerce among the several states or with 
foreign nations shall be deemed guilty of a misdemeanor and . . . [Penalties 
are provided].” 


I. 


The first fact to be noted is that the words quoted above have 
meant very different things to different individuals. They signi- 
fied one thing to the framers of the law;' another to the judges 
who composed the Supreme Court in 1897;? still another to the 
judges who formed the Court in 1904." Moreover, in eight out of 





1 “Mr, Sherman’s bill found little favor with the Senate. It was referred to the Ju- 
diciary Committee, of which I was a member. I drew as an amendment the present 
bill, which I presented to the committee. There was a good deal of opposition to it 
in the committee. Nearly every member had a plan of his own. But at last the com- 
mittee came to my view and reported the law of 1890. . . . It was expected that the 
court, in administering that law, would confine its operation to cases which are con- 
trary to the policy of the law, treating the words ‘agreements in restraint of trade’ as 
having a technical meaning, such as they are supposed to have in England. The 
Supreme Court of the United States went in this particular farther than was expected.” 
— Autobiography of Seventy Years, George F. Hoar, Vol. II, p. 364. 

* United States v. Trans-Missouri Freight Association, 166 U. S. 2go. 

* Northern Securities Co. v. United States, 193 U. S. 197. 


33 
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the ten leading cases in which this statute has been before the Su- 
preme Court its words have meant one thing to some members of 
the court and another to other members. This difference of opinion 
shows clearly that the Anti-Trust Act standing by itself has no pre- 
cise and easily ascertained meaning. Nearly all of the cases on the 
statute might have been decided the other way without furnishing 
clear ground for criticism. Manifestly the interpretation of the Act 
has been peculiarly a case of judicial legislation. The existing law 
as to restraints of interstate trade and commerce and the monopoly 
of the same is judge-made law, and is to be found only in the 
decisions of the Supreme Court.’ 
The cases are as follows: 


1. Jan. 21,1895 United States v. E. C. Knight Company, 156 
U. S. 2. 
2. March 22, 1897 United States v. Trans-Missouri Freight Associ- 
ation, 166 U. S. ¢go. 
3. Oct. 24, 1898 United States v. Joint Traffic Association, 171 
U.S. 505. 
4. Oct. 24,1898 Hopkins v. United States, 171 U. S. 578. 
5. Oct. 24, 1898 Anderson v. United States, 171 U.S. 604. 
6. Dec. 4, 1899 Addyston Pipe & Steel Co. v. United States, 175 
U. S. 21. 
7. Feb. 23,1904 Montague v. Lowry, 193 U. S. 38. 
8. March 14, 1904 Northern Securities Co. v. United States, 193 
' U. S. 197. 
9. Jan. 30,1905 Swift v. United States, 196 U.S. 375. 
1o. March 6, 1905 Harriman v. Northern Securities Co., 197 U. S. 
244. 
11. May 8, 1905 Board of Trade of Chicago v. Christie Grain & 
Stock Co., 198 U. S. 236. 
12, Feb. 3, 1908 Loewe v. Lawlor, 208 U. S. 274. 
13. Feb. 1, 1909 Continental Wall Paper Co. v. Voight & Sons, 
212 U.S. 227. 
14. April 26, 1909 American Banana Co. v. United Fruit Co., 213 
U.S. 347. 





1 “ As between the legislative and judicial organs of a society, it is the judicial 
which has the last say as to what is and what is not law in a community. To 
quote a third time the words of Bishop Hoadley: ‘ Nay, whoever hath an absolute 
authority to interpret any written or spoken laws, it is he who is truly the lawgiver 
to all intents and purposes, and not the person who first wrote or spoke them.’ ” 
— John C. Gray, The Nature and Sources of the Law, p. 369. 
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The whole existing authoritative meaning of the, Anti-Trust: Act 
is to be found in these decisions. To state the facts of the cases and 
the principles, as laid down by the majority of the court, on which 
they were decided, is necessary to ascertain the law. Three of the 
cases in the above list are, for the present purpose, of trifling im- 
portance, and may be disposed of in a few words. 

The Board of Trade case held that contracts under which the 
Board of Trade furnished telegraph companies with its quotations 
which it could refrain from communicating at all, on condition that 
they would be distributed only to persons in contractual relations 
with and approved by the Board, and not to what are known as 
bucket-shops, were not void at common law or under the Act. In 
Loewe v. Lawlor a combination of trade unionists involving a widely 
extended boycott was held illegal. The case is important only as 
giving a broad meaning to the words “interstate commerce.”’ In the 
United Fruit Co. case it was held that the prohibitions of the Act 
do not extend to things done in foreign countries, even though done 
by citizens of the United States and injuriously affecting other citi- 
zens of the United States, The remaining cases must be dealt with 
in greater detail. 

The Knight Case." The American Sugar Refining Company 
bought, in exchange for its own shares, all the stock of four Pennsyl- 
vania corporations engaged in the business of refining sugar. At the 
time of the purchase these four companies were in active competi- 
tion with each other and with the American Sugar Company. Of 
the sugar refined and sold in the United States about thirty-three per 
cent came from the four Pennsylvania companies before they sold 
out; afterwards about ninety per cent came from the American com- 
pany. The charter of this company empowered it to sell sugar as 
well.as to refine it. 

It was held that while the transaction constituted a successful 
attempt to monopolize the manufacture of sugar, it affected inter- 
state commerce only indirectly if at all, and was therefore not cov- 
ered by the Anti-Trust Act. 

Fuller, C. J., delivered the opinion, in the course of which he said: 


“That which belongs to commerce is within the jurisdiction of the 
United States, but that which does not belong to commerce is within the 
jurisdiction of the police power of the state.” P. 12. 





1 156 U.S. 1. 
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“Doubtless the power to control the manufacture of a given thing 
involves in a certain sense the control of its disposition, but this is a 
secondary and not the primary sense; and although the exercise of that 
power may result in bringing the operation of commerce into play, it does 
not control it and affects it only incidentally and indirectly. Commerce 
succeeds to manufacture and is not part of it. The power to regulate 
commerce is the power to prescribe the rule by which commerce shall be 
governed, and is a power independent of the power to suppress monopoly. 
But it may operate in repression of monopoly whenever that comes within 
the rules by which commerce is governed or whenever the transaction is 
itself a monopoly of commerce.” P. 12. : 

“The contracts and acts of the defendants related exclusively to 
the acquisition of the Philadelphia refineries and the business of sugar 
refining in Pennsylvania, and bore no direct relation to commerce be- 
tween the states or with foreign nations.” P. 17. 


The above sums up the reasoning by which the transaction was 
declared to be not directly in restraint of interstate trade. Upon a 
point which in later cases became the main issue, the court said: 


“The subject matter of the sale was shares of manufacturing stock, 
and the relief sought was the surrender of property which had al- 
ready passed and the suppression of the alleged monopoly in manufacture 
by the restoration of the status quo before the transfers; yet the act of 
Congress only authorized the Circuit Courts to proceed by way of pre- 
venting and restraining violations of the act in respect of contracts, com- 
binations, or conspiracies in restraint of interstate or international trade or 
commerce.” P. 17. 


Field, Gray, Brewer, Brown, Shiras, Jackson, and White, JJ., 
concurred. Harlan, J., delivered a vigorous dissenting opinion, in 
the course of which he made the following striking remarks: 


“It is said that manufacture precedes commerce and is not part of 
it. But it is equally true that when manufacture ends, that which has 
been manufactured becomes a subject of commerce; that buying and sell- 
ing succeed manufacture, come into existence after the process of manu- 
facture is completed, precede transportation and are as much commercial 
intercourse, where articles are bought to be carried from one state to an- 
other, as is the manual transportation of such articles after they have 
been so purchased.” P. 35. 

“While the opinion of the court in this case does not declare the 
Act Of 1890 to be unconstitutional, it defeats the main object for which 
it was passed. For it is, in effect, held that the statute would be uncon- 
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stitutional if interpreted as embracing such unlawful restraints upon the 
purchasing of goods in one state to be carried into another state as neces- 
sarily arise from the existence of combinations formed for the purpose and 
with the effect, not only of monopolizing the ownership of all such goods 
‘in every part of the country, but of controlling the price for them in all 
the states.” P. 42. 

“Now the mere existence of a combination having such an object 
and possessing such extraordinary power is ‘itself, under settled prin- 
ciples of law, — there being no adjudged case to the contrary in this 
country, —a direct restraint of trade in the article for the control of 
the sales of which in this country that corporation was organized.” 
P. 44. 


The Trans-Missouri Freight Case." On March 15, 18869, fifteen 
competing railroad companies entered into an agreement the pre- 
amble of which was: 


“For the purpose of mutual protection by establishing and maintaining 
reasonable rates, rules and regulations on all freight traffic, both through 
and local, the subscribers do hereby form an association, and agree to be 
_ governed by the following provisions.” 


Then follow articles which provide for the election of a chairman, a 
representative of each company, a committee to establish rules, rates 
and regulations, and monthly meetings. Violations of the agreement 
were to be punished by majority vote of managers, each fine not'to 
exceed $100. : 

On January 6, 1892, the United States instituted proceedings by. 
a bill in equity. The prayer was that the Association be dissolved 
and that the defendants be each restrained from further agreeing, 
etc., as to rates. 

It was held (1) that the Anti-Trust Act was not inconsistent with 
the Interstate Commerce Act of 1887 and that both statutes were law; 
(2) that the Anti-Trust Act applied to railroads; (3) that even rea- 
sonable contracts by railroads restraining interstate trade were for- 
bidden by the Act; (4) that the contract or transaction before the 
court did restrain interstate trade directly though reasonably. 

Peckham, J., delivered the opinion. He apparently had some difh- 
culty in bringing railroads within the Act, but once he had done ‘so, 
he implied that they were rather more subject to the Act than ordinary 
business enterprises. In the course of the opinion he said: 





? 166 U. S. 2go. 
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“The language of the Act includes every contract, combination, . . .” 
P. gra. 

“Ts it confined to a contract or combination which is only in unrea- 
sonable restraint of trade or commerce, or does it include what the lan- 
guage of the Act plainly and in terms covers, all contracts of that nature?” 
P. 327. 


He adopted the latter construction and denied that the words 
“contract in restraint of trade” have legally a technical meaning 
signifying “in unreasonable restraint of trade.” The phrase was 
held” to cover all contracts which as a matter of fact restrain trade, 
though it was agreed that at common law only such as are unreason- 
able are invalid. Perhaps the most remarkable part of the opinion 
is the dicta concerning the evils of combinations of capital. He 
said : 


“It is wholly different, however, when such changes are effected by 
combinations of capital, whose purpose in combining is to control the 
production or manufacture of any particular article in the market, and 
by such control dictate the price at which the article shall be sold, the 
effect being to drive out of business all the small dealers in the commodity 
and to render the public subject to the decision of the combination as to 
what price shall be paid for the article. In this light it is not material 
that the price of an article may be lowered. It is in the power of the com- 
bination to raise it, and the result in any event is unfortunate for the country 
by depriving it of the services of a large number of small but independent 
dealers who were familiar with the business and who had spent their lives 
in it, and who supported themselves and their families from the small 
profits realized therein. Whether they be able to find other avenues to 
earn their livelihood is not so material, because it is not for the.real pros-” 
perity of any country that such changes should occur which result in trans- 
ferring an independent business man, the head of his establishment, small 
though it might be, into a mere servant or agent of a corporation for selling 
the commodities which he once manufactured or dealt in, having no voice 
in shaping the business policy of the company and bound to obey orders 
issued by others. Nor is it for the substantial interests of the country 
that any one commodity should be within the sole power and subject to 
the sole will of one powerful combination of capital.” P. 323. 


Fuller, C. J., Harlan, Brewer, and Brown, JJ., concurred. ; 
White, J., with whom Field, Gray, and Shiras, JJ., concurred, 
delivered a dissenting opinion, taking the ground (1) that the Act 
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did not apply to railroads; (2) that if it did, the only sensible con- 
struction was that the words “contracts in restraint of trade” should 
be given their technical meaning signifying unreasonable restraint. 
In the course of his opinion he said: 


“T commence, then, with these two conceded propositions, one of law 
and the other of fact, first, that only such contracts as unreasonably 
restrain trade are violative of the general law, and second that the par- 
ticular contract here under consideration is reasonable, and therefore not 
unlawful if the general principles of law are to be applied to it.” P. 344. 


Joint Traffic Association Case. This case represented an attempt 
to secure a reversal of the Trans-Missouri case, although counsel for 
the railroads claimed the two cases were not precisely alike. Thirty- 
one railroad companies had formed an association. ‘The affairs 
of the association were to be managed by several boards, and the 
association had jurisdiction over all competitive traffic, with certain 
exceptions, which passed through certain places and such other 
places as might thereafter be designated by the managers. It 
was provided that the powers conferred upon the managers should 
be so construed and exercised as not to involve violation of the 
Interstate Commerce Act, and that the managers should coép- 
erate with the Interstate Commerce Commission to secure stability 
and uniformity in rates, fares, and charges. 

The managers were charged with the duty of securing to each 
company equitable proportions of the competitive traffic so far as 
this could be legally done. Joint freight and passenger agencies 
might be organized. Agencies for soliciting passengers or freight 
were not to be maintained by the separate companies except with the 
approval of the managers. Violations of the agreement were to be 
subject to fine of not over $5,000. The agreement was to take 
effect January 1, 1896, and continue five years. 

A bill was filed by the United States for the purpose of having 
the agreement declared illegal and its further execution enjoined. 

It was held (1) that the facts were not to be distinguished from 
those in the Trans-Missouri case; (2) that the decision in the Trans- 
Missouri case was right, and the same was affirmed; (3) that the 
Fifth Amendment of the Constitution providing that “No person 
shall be . . . deprived of life, liberty, or property without due pro- 





1 171 U.S. 505. 
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cess of law,” did not have the effect of rendering unconstitutional 
the Anti-Trust Act as construed by the court.’ 

The opinion was delivered by Peckham, J. He agreed with coun- 
sel that competition and commerce are not identical. 

On the constitutional question he agreed that “liberty” includes 
the right to make proper contracts, but stated that the question was 
whether under the interstate commerce clause of the Constitution 
Congress had power to declare illegal, contracts like the one before 
the court. He held that it had. In the course of the opinion he said: 


“It was considered in the other case that the rates actually fixed upon 
were reasonable, while the rates fixed upon in this case are also admitted 
to be reasonable.” P. 565. 

“The agreement affects interstate commerce by destroying competition 
and by maintaining rates above what competition might produce. If it 
did not do that, its existence would be useless, and it would soon be re- 
scinded or abandoned.” P. 569. 


In reference to the contention of counsel that the Act as construed 
would cover practically all commercial activities, he said: 


“Nevertheless, we might say that the formation of corporations for 
business or manufacturing purposes has never, to our knowledge, been 
regarded in the nature of a contract in restraint of trade or commerce. 
The same may be said of the contract of partnership. It might also be 
difficult to show that the appointment by two or more producers of the 
same person to sell their goods on commission was a matter in any degree 
in restraint of trade.” P. 567. 

“The effect upon interstate commerce must not be indirect or incidental 
only.” P. 568. 

“To suppose, as is assumed by counsel, that the effect of the decision’ 
in the Trans-Missouri case is to render illegal most business contracts or 
combinations, however indispensable and necessary they may be, because, 
as they assert, they all restrain trade in some remote and indirect degree, is 
to make a most violent assumption and one not called for or justified by 
the decision mentioned, or by any other decision of this court.” P. 568. 


Fuller, C. J., Harlan, Brewer, and Brown, JJ., concurred. Gray, 
Shiras, and White. JJ., dissented but delivered no opinion. McKenna, 
J., took no part in the decision. 

“ The Hopkins Case.? The defendants in this case were commission 





? This constitutional question was not argued in the Trans-Missouri case. 
2171 U.S. 578. 
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merchants, members of a voluntary unincorporated association known 
as the Kansas City Live Stock Exchange. The Exchange admitted 
to membership any reputable person who was willing to be bound by 
its rules. The association itself did no business. The members 
received, as commission merchants, at the Kansas City stockyards, 
which was an open market owned by a separate corporation, large 
numbers of cattle, hogs, and sheep shipped from many of the western 
states, and sold them to various packing houses and persons of other 
states. The rules of the Exchange provided a scale of rates; pro- 
hibited the employment of more than three solicitors; and forbade 
members to send prepaid telegrams except to actual shippers or 
persons desiring to make purchases. There was competition among 
the members with one another, but members refused to deal with 
non-members. The Kansas City stockyards were freely used by non- 
members of the Exchange. 

The United States filed its bill for the purpose of obtaining a dis- 
solution of the Exchange and an injunction forbidding its members 
to enter into or continue any combination of like character. 

It was held that the transaction was not within the Anti-Trust Act 
because the defendants were not engaged in interstate commerce, 
and their agreements did not restrain such commerce, and affected 
it only in a negligible degree. Peckham, J., delivered the opinion. 
The basis of the decision is expressed in the following words: 


“On the contrary, we regard the services as collateral to such com- 
merce and in the nature of a local aid or facility provided for the cattle 
owner towards the accomplishment of his purpose to sell them; and an 
agreement among those who render the services relating to the terms upon 
which they will render them is not a contract in restraint of interstate trade 
or commerce.” P. 588. 


The reasoning of the opinion as to the by-laws forbidding the 
sending of telegrams and limiting the number of solicitors to be 
employed is not quite convincing. It would seem that these might 
have been held to be contracts restraining interstate trade if they had 
stood alone. The court considered them as merely incidental to a 
business which was not interstate commerce. Whether the refusal 
to transact intrastate business with non-members was justifiable was’ 
not pertinent to the issue and the court declined to consider it. In 
the course of the opinion Peckham, J., said: 
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“There must be some direct and immediate effect upon interstate com- 
merce in order to come within the act.” P. 592. 

“The act of Congress must have a reasonable construction or else 
there would scarcely be an agreement or contract among business men 
that could not be said to have, indirectly or remotely, some bearing 
upon interstate commerce and possibly to restrain it. We have no idea 
that the act covers or was intended to cover such kinds of agreements.” 
P. 600. 


Fuller, C. J., Gray, Brewer, Brown, Shiras, and White, JJ., 
concurred. 

Harlan, J., dissented but delivered no opinion. McKenna, J., 
took no part in the decision of the case. 

The Anderson Case.’ The defendants in this case were members 
of a voluntary unincorporated association known as the Traders’ Live 
Stock Exchange. They were not commission merchants, but them- 
selves bought, sold, and speculated in cattle. They were what was 
known as “yard traders” and did business at the Kansas City stock- 
yards, the same public market that appeared in the Hopkins case. 
The rules and by-laws of the Exchange forbade members to deal 
with yard traders who were not members, or with commission mer- 
chants who dealt with such yard traders. The Exchange did no 
business itself, and its members competed with one another and with 
such outside purchasers and sellers as were not yard traders; that 
is, with representatives of packing houses and others who bought to 
keep. Any reputable yard trader who was willing to be bound by its 
rules could join the Exchange. 

It was held that the agreements as evidenced by the rules of the 
Exchange were not in direct restraint of interstate commerce and 
therefore not within the Act. Peckham, J., delivered the opinion, 
in the course of which he said: 


“In the view we take of this case we are not called upon to decide 
whether the defendants are or are not engaged in interstate commerce, 
because if it be conceded they are so engaged, the agreement as evi- 
denced by the by-laws is not one in restraint of that trade, nor is there 
any combination to monopolize or attempt to monopolize such trade within 
the meaning of the act.” P. 615. 

“There is no feature of monopoly in the whole transaction.” P. 614. 
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The court agreed that the Exchange intended by its rules to compel 
all yard traders to join it, but said if this affected interstate trade 
at all it was only “in the most roundabout and indirect manner.” 
Fuller, C. J., Gray, Brewer, Brown, Shiras, and White, JJ., con- 
curred. Harlan, J., dissented but delivered no opinion. McKenna, 
J., took no part in the decision. 

The Addyston Case. The six defendant corporations were en- 
gaged in the manufacture and sale of iron pipe; one of them was 
located in Ohio, one in Kentucky, two in Alabama, and two in 
Tennessee. On December 28, 1894, they entered into an agreement 
which, as altered by some important changes adopted May 27, 1895, 
was in effect as follows: A representative board was appointed to 
which all inquiries for pipe were referred. This board fixed the 
price at which the pipe should be sold, and then the order was dis- 
posed of at an auction pool to that one of the six defendants which 
bid most for it. A quotation from the minutes of the board shows 
the precise method in vogue: 


“Tt was moved to sell the 519 pieces of 20” pipe from Omaha, Neb., 
for $23.40 delivered. Carried. It was moved that Anniston participate in 
the bonus and the job be sold over the table. Carried. Pursuant to the 
motion, the 519 pieces of 20” pipe for Omaha was sold to Bessemer at a 
premium of $8.” 


In addition each defendant had reserved to itself certain cities 
where it alone could do business. At public lettings those defendants 
who were not to have the contract put in bids as high as the selected 
bidder requested. The territory covered by the agreement comprised 
about thirty states and territories and was known as “ pay” territory. 
The six defendants did the great part of the business in the “pay” 
territory, although there was some competition. There was active 
competition in the “free” territory. The records and also admis- 
sions of certain defendants showed plainly that an object of the 
agreement was to raise prices. 

It was held (1) that the power of Congress to regulate interstate 
commerce was not limited to protecting such commerce from the 
interference of state legislation, but included the right to declare in- 
valid private contracts which restrained such commerce; (2) that the 
liberty clause of the Constitution must give way to the interstate 
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commerce clause; (3) that the combination was unreasonable and 
its result was unreasonable prices; (4) that the combination directly 
restrained interstate commerce; (5) that the Knight case did not 
govern the case at bar. 
Peckham,. J., delivered the opinion, in the course of which he said: 


“Any combination among dealers in that kind of commodity, which in 
its direct and immediate effect forecloses all competition and enhances the 
purchase price for which such commodity would otherwise be delivered 
at its destination in another state, would in our opinion be one in restraint 
of trade or commerce among the states, even though the article to be trans- 
ported and delivered in another state were still taxable at its place of 
manufacture.” P. 246. 

Congress “may enact such legislation as shall declare void and prohibit 
the performance of any contract between individuals or corporations 
where the natural and direct effect of such a contract will be, when 
carried out, to directly, and not as a mere incident to other and innocent 
purposes, regulate to any substantial extent interstate commerce.” P. 228. 


Referring to the Fifth Amendment he said: 


“The power of Congress over this subject seems to us much more 
important and necessary than the liberty of the citizen to enter into con- 
tracts of the nature above mentioned, free from the control of Congress, 
because,” etc. P. 230. 


The weak part of the opinion is the attempt to distinguish the 
Knight case. On this point the court said: 


“The direct purpose of the combination in the Knight case was the con- 
trol of the manufacture of sugar. There was no combination or agree- 
ment, in terms, regarding the future disposition of the manufactured 
article, nothing looking to a transaction in the nature of interstate com- 
merce. The probable intention on the part of the manufacturer of the 
sugar to thereafter dispose of it by sending it to some market in another 
state, was held to be immaterial and not to alter the character of the com- 
bination.” P. 240. . 

“Tt is almost needless to add that we do not hold that every private 
enterprise which may be carried on chiefly or in part by means of inter- 
state shipments is therefore to be regarded as so related to interstate 
commerce as to come within the regulating power of Congress. Such enter- 
prises may be of the same nature as the manufacturing of refined sugar in 
the Knight case — that is, the parties may be engaged as manufacturers 
of a commodity which they thereafter intend at some time to sell, and 
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possibly to sell in another state; but such sale as we have already held is 
an incident to and not the direct result of the manufacture, and so is not 
a regulation of or an illegal interference with interstate commerce. That 
principle is not affected by anything herein decided.” P. 246. 


Fuller, C. J., Harlan, Gray, Brewer, Brown, Shiras, White, and 
McKenna, JJ. (all the judges), concurred. 

Montague v. Lowry.' This was an action brought under section 7 
of the Anti-Trust Act. This section provides that any person injured 
in property or business by anything declared to be illegal in the Act 
may recover threefold damages. The plaintiffs were copartners, 
dealers in tiles, mantels, and grates. There was an unincorporated 
association, to which the defendants belonged, known as the Tile, 
Mantel, and Grate Association of California, the members of which 
were dealers living and doing business in California and manufac- 
turers located in several of the eastern states. The by-laws of the 
Association provided among other things the following: 


“ArticLe III, Sec. 7. No dealer and active member of this associa- 
tion shall purchase, directly or indirectly, any tile or fireplace fixtures 
from any manufacturer or resident or traveling agent of any manufac- 
turer not a member of this association, neither shall they sell or dispose 
of, directly or indirectly, any unset tile for less than list prices to any person 
or persons not a member of this association, under penalty of expulsion 
from the association. 

“Sec. 8. Manufacturers of tile or fireplace fixtures or resident or travel- 
ing agents or manufacturers selling or disposing, directly or indirectly, 
their products or wares to any person or persons not members of the Tile, 
Mantel, and Grate Association of California, shall forfeit their membership 
in the association.” 


The plaintiffs were not members of the association, and had never 
asked nor been invited to join it. Their business was injured be- 
cause they were unable to obtain tiles from the manufacturers at 
any price, and were obliged to pay the dealers the list price referred 
to in Article III, which was fifty per cent more than the price at 
which tiles were sold to members. 

It was held that the association was an illegal combination in 
restraint of trade, and that the plaintiff could recover. Peckham, J., 
delivered the opinion, in the course of which he said: 
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“The purchase and sale of tiles between the manufacturers in one 
state and dealers therein in California was interstate commerce within the 
Addyston Pipe case.” P. 47. 

“The agreement, therefore, restrained trade, for it narrowed the market 
for the sale of tiles in California from the manufacturers and dealers therein 
in other states, so that they could only be sold to the members of the 
association, and it enhanced prices to the non-member. ... .” P. 45. 


On the objection of the defense that the action of the dealers oc- 
curred wholly within the State of California he said: 


“'The whole agteement is to be construed as one piece. . . . The 
whole thing is so bound together that when looked at as a whole the sale 
of unset tiles ceases to be a mere transaction in the State of California 
and becomes part of a purpose which, when carried out, amounts to and 
is a contract or combination in restraint of interstate trade or commerce.” 
P. 45. 


Fuller, C. J., Harlan, Brewer, Brown, White, McKenna, Holmes, 
Day, JJ. (all the judges), concurred. 

The Northern Securities Case. On November 13, 1901, the 
Northern Securities Company was organized under the laws of New 
Jersey with a capital stock of $400,000,000. Its charter empowered 
the company, among other things, “To purchase, hold, sell, assign, 
transfer, mortgage, pledge, or otherwise dispose of shares of the 
capital stock of any other corporation, corporations, association or 
associations of the State of New Jersey or of any other state, terri- 
tory or country, and while owner of such stock to exercise all the 
rights, powers, and privileges of ownership, including the right to 
vote thereon.” 

The real object of the organization was that the Northern Se- 
curities Company should become the holder of the stock of the Great 
Northern and Northern Pacific Railroad Companies. These com- 
panies had in the past been in active competition. A struggle for 
the control of the latter company between Messrs. Morgan and Hill 
on one side and Mr. E. H. Harriman on the other was the direct 
and compelling reason for the formation of the Securities Company. 
Stockholders of the two companies were offered the right to exchange 
their stock for that: of the Securities‘Company; or to'sell their stock 
to that company. By one method or another the Securities Com- 
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pany acquired the title to substantially all of the stock of the Northern 
Pacific Company and to a majority of the stock of the Great North- 
ern Company. In the neighborhood of $42,000,000 was expended 
by the Securities Company in the purchase of stock and the acqui- 
sition of Northern Pacific bonds, which it converted into stock of 
that company. There was no combination other than that result- 
ing from this stock ownership; that is, there were no contracts or 
agreements of any kind between the Northern Pacific and Great 
Northern Companies. 

It was held that the Northern Securities Company was a combina- 
tion in restraint of interstate trade and illegal under the Anti-Trust 
Act. The opinion of the court was delivered by Harlan, J. He 
reviewed the previous decisions of the court and stated that they 
had established the following propositions: 

That the Act is not limited to unreasonable restraints of trade, 
but embraces all direct restraints. 

That railroads are embraced by the Act. 

That private manufacturers and dealers are embraced by the Act. 

That Congress has prescribed the rule of free competition among 
those engaged in interstate commerce. 

That the natural effect of competition is to increase commerce, 
and an agreement whose direct effect is to prevent this play of com- 
petition restrains instead of promoting trade and commerce. 

That to bring a combination within the Act it is not necessary to 
show that it results or will result in a total suppression of trade, but 
only that by its necessary operation it tends to restrain interstate 
trade or commerce and to deprive the public of the advantages that 
flow from free ‘competition. 

That the Act is constitutional. 

With reference to the objection chiefly relied on by the defendants 
that there was no combination but only the acquisition and ownership 
of stock by a corporation legally organized and existing under state 
laws he said: 


“There was no actual investment, in any substantial sense, by the 
Northern Securities Company in the stock of the two constituent com- 
panies. If it was, in form, such a transaction, it was not, in fact, one of 
that kind. However that company may have acquired for itself any stock 
in the Great Northern and Northern Pacific Railway Companies, no matter 
how it obtained the means to do so, all the stock it held or acquired in 
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the constituent companies was acquired and held to be used in suppressing 
competition between those companies. It came into existence only for 
that purpose . . . the actual nature of the transaction, which was only 
to organize the Northern Securities Company as a holding company in 
whose hands, not as a real purchaser or absolute owner, but simply as a 
custodian, were to be placed the stocks of the constituent companies — 
such custodian to represent the combination formed between the share- 
holders of the constituent companies, the direct and necessary effect of 
such combination being as already indicated, to restrain and monopolize 
interstate commerce by suppressing or . . . ‘smothering’ competition be- 
tween the lines of two railway carriers.” P. 353. 


Brown, McKenna, and Day, JJ., concurred in the decision and 
opinion. Brewer, J., concurred in the decision but delivered an 
opinion in which he deplored the broad language used by the court. 
He felt that the prior cases holding certain combinations illegal 
should be sustained on the ground that the restraints in question were 
unreasonable; that the rule of law should be that reasonable re- 
straints were not covered by the Act. As to the form of the com- 
bination in the case at bar he said: 


“A corporation, while by fiction of law recognized for some purposes 
as a person, and for purposes of jurisdiction as a citizen, is not endowed 
with the inalienable rights of a natural person. It is an artificial per- 
son, created and existing only for the convenient transaction of business. 
In this case it was a mere instrumentality by which separate railroad 
properties were combined under one control. That combination is as 
direct a restraint of trade by destroying competition as the appointment 
of a committee to regulate rates. The prohibition of such a combination 
is not at all inconsistent with the right of an individual to purchase stock. 
The transfer of stock to the Securities Company was a mere incident, the 
manner in which the combination to destroy competition and thus unlaw- 
fully destroy trade was earried out.” P. 362. 


White, J., with whom Fuller, C. J., and Peckham, J., concurred, 
delivered a dissenting opinion. He also reviewed at length pre- 
vious decisions of the court and states the following conclusion: ¢ 


“Now, it is submitted, that the decided cases just reviewed demon- 
strate that the acquisition and ownership of stock in competing railroads, 
organized under state law, by several persons or by corporations, is not 
interstate commerce, and, therefore, not subject to the control of Con- 
gress.” P. 390. 
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He further said: 


2 

“Tt is said, moreover, that the decision of this case does not involve 
the consequences above pointed out, since the only issue in this case 
is the right of the Northern Securities Company to acquire and own 
stock. The right of that company to do so, it is argued, is one thing; the 
power of individuals or corporations, when not merely organized to hold 
stock, an entirely different thing. My mind fails to seize the distinction.” 
FP. S9%. ; 

“True, the instrumentalities of interstate commerce are subject to 
the power to regulate commerce, and therefore such instrumentalities 
when employed in interstate commerce may be regulated by Congress 
as to their use in such commerce. But this is entirely distinct from the 
power to regulate the acquisition and ownership of such instrumentalities, 
and the many forms of contracts from which such ownership may arise. 
The same distinction exists between the two which obtains between the 
power of Congress to regulate the movement of property in the channels 
of interstate commerce and its want of authority to regulate the acquisi- 
tion and ownership of the same property. This difference was pointed out 
in the cases which have been referred to, and the distinction between the 
two has been from the beginning the dividing line, demarking the power 
of the national government on the one hand and of the States on the other.” 
P. 393. | 

“It has been decided by this court that, as the Anti-Trust Act forbids 
any restraint, it therefore embraces even reasonable contracts or agree- 
ments.” P. 373. ; 


Holmes, J., concurred in the main with White, J., but himself 
delivered a dissenting opinion. This opinion furnishes the clearest 
and best statement to be found in these cases of one possible and 
entirely tenable construction of the Act. In the course of the 
opinion he said: 


“Much trouble is made by substituting other phrases assumed to be 
equivalent, which then are reasoned from as if they were in the act. The 
court below argued as if maintaining competition were the expressed 
object of the act. The act says nothing about competition. I stick to the 
exact words used. The words hit two classes of cases, and only two, — 
contracts in restraint of trade, and combinations or conspiracies in re- 
straint of trade.” P. 403. 

“Contracts in restraint of trade, I repeat, were contracts with strangers 
to the contractor’s business, and the trade restrained was the contractor’s 
own.” P. 404. 
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“Combinations or conspiracies in restraint of trade, on the other 
hand, were combinations to keep strangers to the agreement out of busi- 
ness. The objection to them was not an ‘objection to their effect upon 
the parties making the contract, the members of the combination or firm, 
but an objection to their intended effect upon strangers to the firm and 
their supposed consequent effect upon the public at large. In other words, 
they were regarded as contrary to public policy because they monopolized 
or attempted to monopolize some portion of the trade or commerce of the 
realm.” P. 404. 

“A partnership is not a contract or combination in restraint of trade 
unless the well-known words are to be given a new meaning invented 
for the purposes of this act. It is true that the suppression of competition 
was referred to in United States v. Trans-Missouri Freight Association, 
166 U. S. 290, but, as I have said, that was in connection with a contract 
with a stranger to the defendants’ business, — a true contract in restraint 
of trade. To suppress competition in that way is one thing, to suppress it 
by fusion is another. The law, I repeat, says nothing about competition, 
and only prevents its suppression by contracts or combinations in restraint 
of trade, and such contracts or combinations derive their character as re- 
straining trade from other features than the suppression of competition 
alone.” P. 410. ; 

“T repeat, that in my opinion there is no attempt to monopolize, 
and what, as-I have said, in my judgment amounts to the same thing, 
that there is no combination in restraint of trade, until something is done 
with intent to exclude strangers to the combination from competing with 
it in some part of the business it carries on.” P. 409. 


Harriman v. Northern Securities Co.' is important only for the 


‘light it throws on the meaning of the Northern Securities case. The 


decision only went so far as to hold that the title to the stocks trans- 
ferred to the Northern Securities Company had passed as between 
the parties; but the following statement of Fuller, C. J., is worth 
noting : 

“Some of our number thought that as the Securities Company owned 
the stock the relief sought could not be granted, but the conclusion was 
that the possession of the power, which, if exercised, would prevent com- 


petition, brought the case within the statute no matter what the tenure of 
title was.” P. 2gr. 


The Packers’ Case? This was a bill brought by the United States 
against several corporations, firms, and individuals of different states. 
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The defendants were engaged in the business of buying livestock at 
stockyards in Chicago, Omaha, St. Joseph, East St. Louis, and St. 
Paul, slaughtering livestock in their plants in various states, and 
selling fresh meat to dealers and consumers and shipping the same 
throughout the country. The defendants together controlled about 
six-tenths of the whole trade in fresh meats, and but for the acts 
complained of, would have been in free competition with one an- 
other. The bill charged: 


“A combination of a dominant proportion of the dealers in fresh meat 
throughout the United States not to bid against each other in the live- 
stock markets of the different states, to bid up prices for a few days in 
order to induce the cattle men to send their stock to the stockyards, to 
fix prices at which they will sell, and to that end to restrict shipments of 
meat when necessary, to establish a uniform rule of credit to dealers and 
to keep a black list, to make uniform and improper charges for cartage, 
and finally, to get less than lawful rates from the railroads to the exclusion 
of competitors.” P. 394. 


It was held that the combination was illegal under the Anti-Trust 
Act. 


Holmes, J., delivered the opinion of the court, in the course of 
which he said: 


“The scheme as a whole seems to us to be within reach of the 
law. The constituent elements, as we have stated them, are enough to . 
give to the scheme a body and, for all we can say, to accomplish it. More- 
over, whatever we may think of them separately when we take them up as 
distinct charges, they are alleged sufficiently as elements of the scheme. It 
is suggested that the several acts charged are lawful and that intent can 
make no difference. But they are bound together as parts of a single 
plan. The plan may make the parts unlawful.” P. 396. 

“Taking up the latter objection first, commerce among the states 
is not a technical legal conception, but a practical one, drawn from 
the course of business. When cattle are sent for sale from a place in one 
state, with the expectation that they will end their transit, after purchase, 
in another, and when in effect they do so, with only the interruption neces- 
sary to find a purchaser at the stock-yards, and when this is a typical con- 
stantly recurring course, the current thus existing is a current of commerce 
among the States, and the purchase of the cattle is a part and incident of 
such commerce.” P. 398. 

“The defendants cannot be ordered to compete, but they properly can 
be forbidden to give directions or make agreements not to compete.” P. 400. 

















372 , HARVARD LAW REVIEW. 


Fuller, C. J., Harlan, Brewer, Brown, White, Peckham, veicuaaas 
and Day, JJ. (all the judges), concurred. 

Wall Paper Case. The Continental Wall ‘Paper Company, a 
New York corporation, brought suit against Voight & Sons, an Ohio 
corporation, to recover $56,762.10, being balance due on account of 
merchandise sold and delivered to the defendant. The defense was 
that the plaintiff was an illegal combination under the Act. Among 
the facts set out in the answer were the following: The plaintiff cor- 
poration was formed to act as selling agent of various persons and 
corporations who produced upwards of ninety-eight per cent of all 
wall paper sold and manufactured in the United States. Each firm 
or corporation which joined in the transaction signed a contract with 
the Continental Company, agreeing to sell to that company its entire 
product at certain prices set out in a schedule called “A.” They also 
agreed that the Continental Company should have the right to audit 
their books. The Continental Company, by refusing to furnish wall 
paper to such persons or corporations as would not accede to its re- 
quest, compelled all dealers, both jobbers and wholesalers in wall 
paper, to sign an agreement that they would buy from no one but mem- 
bers of the combination, and at prices fixed in a schedule called “B.” 
The jobbers were compelled to sign an additional agreement that they 
would not sell to dealers other than jobbers at prices less than those 
set out in a schedule called “C.”’ One of the results of the combina- 
tion was that the price of wall paper very much increased. The de- 
fendant had signed one of these agreements, and the merchandise 
in question was bought at the schedule price. The plaintiffs demurred 
to this answer. 

It was held that the combination was illegal under the Anti-Trust 
Act, and that the sale in question being part of the illegal scheme 
the plaintiff was not entitled to the aid of the court. Harlan, J., 
delivered the opinion of the court, adopting the language of Lur- 
ton, J., in the Circuit Court of Appeals. 


“The conspiring mills were situated in many states. The consumers 
[of wall paper] embraced the whole citizenship of the United States. The 
jobbers and wholesalers who were to be coerced into contracts to buy 
their entire demands from the Continental Wall Paper Company or be 
driven out of business, were in every state. Before the combination each 
of the combining companies was engaged in both state and interstate com- 
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merce. The freedom of each, with respect to prices and terms,. was re- 
strained by the agreement and interstate commerce directly affected thereby, 
as well as by the enhancement of prices which resulted. A more complete 
monopoly in an article of universal use has probably never been brought 
about. It may be that the wit of man may yet devise a more complete 
scheme to accomplish the stifling of competition. But none of the shifts re- 
sorted to for suppressing freedom of commerce and securing undue prices, 
shown by the reported cases, is half so complete in its details.” P. 256. 


Fuller, C. J., McKenna, Day, and Moody, JJ., concurred. 

Holmes, J., with whom Brewer, White, and Peckham, JJ., con- 
curred, delivered a dissenting opinion. He agreed that the combina- 
tion was illegal under the Act, but thought that the particular sale in 
question should stand on its own merits and not as part of the illegal 
scheme. Brewer, J., also delivered a dissenting opinion taking the 
ground that the remedies prescribed by the Anti-Trust Act were 
exclusive. 

The decisions soon to be expected in the American Tobacco Com- 
pany case and the Standard Oil case will afford further enlight- 
enment on the Anti-Trust Act, particularly as regards corporate 
combinations. 


II. 


It is now proposed to state the definitely binding rules of law to be 
drawn from these decisions. As a general summary the following is 
ventured: Any combination which directly restrains interstate trade 
is illegal. Trade is restrained by the ending or limiting of competi- 
tion among the members of the combination as well as when the 
business of others is injured; it is not necessary that competition of 
outsiders be destroyed or affected. The restraint need not be un- 
reasonable. The actual effect of the transaction on prices is not a 
determining factor; it is sufficient if. a power to raise prices is ac- 
quired or increased. This power need not be broad enough to cover 
the whole country; indeed, its possible exercise may embrace only 
comparatively narrow limits. A “direct” restraint imports not only 
that the restraint be the proximate result of the combination, but 
also in some degree substantial. Whether the court will hold any 
given restraint trifling and negligible or substantial and “direct,” there 
is no rule to determine. A holding company is a combination. 

The above seems a broad statement, but it is fairly justified by the 
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decisions. The minority opinions in the Trans-Missouri case and 
in the Northern Securities case attribute an even more extended mean- 
ing to the decisions of the court. The fact that the majority opin- 
ions in several of the cases contain statements disclaiming any inten- 
tion of covering so wide a field as the principles laid down seem to 
embrace, does not alter the effect of the actual decisions. 

Something by way of definition and comment must be added to 
give the above summary its complete meaning. 

Interstate commerce includes both transportation between states and 
also the purchase and sale of commodities that are expressly intended 
to be carried from one state to another, or which, from the inevitable 
logic of facts, must be taken to be so intended. The Knight case, for 
all practical purposes, must be held to be overruled by the Addyston 
case. It is impossible for the average mind to distinguish the two. 
To say that the combination in the Knight case restrained only man- 
ufacture is ignoring not the “probable intention,” as Judge Peckham 
called it, on the part of the manufacturer, but the inevitable result of 
the manufacture by a combination of over ninety per cent of the 
sugar refined in the whole country. 

As there is no rule as to what constitutes a direct restraint, each 
case stands on its own basis. The Anderson case furnishes an ex- 
ample of a restraint held indirect. Looking at the whole transaction, 
the court could properly say that the Traders’ Live Stock Exchange 
was not a combination in restraint of trade, but a combination to 
carry on a certain business in a convenient and orderly manner. If 
the restraint is direct, the fact that it is reasonable is of no avail. The 
decisions in the Trans-Missouri Freight case and in the Joint Traffic 
case expressly decide that even a reasonable restraint of interstate - 
commerce is invalid under the Act. In both the majority and minor- 
ity opinions in the former case, the reasonableness of the restraint in 
question was expressly accepted as a fact. In the Northern Securities 
case this principle, laid down in the Freight cases, was recognized as 
law by all the judges with the exception of Brewer. 

The Northern Securities case stands squarely for the proposition 
that a combination effected by means of a holding company formed 
for the purpose of exchanging its stock for the stock of the companies 
combined is illegal under the Act. The court looked through the 
form and discerned the combination. The case does not in terms 
decide that it is invalid for one corporation bona fide to buy out another 
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by acquisition of its stock. It leaves untouched the further question 
of the legality of a combination which acquires title to the tangible 
property of the companies combined. The reasoning of the decision, 
however, seems to be broad enough to cover any corporate combina- 
tion when combination is the vital feature of the transaction. 

Whether a combination depends for its success on the real eco- 

nomic values lying in the fact of combination or merely on its power 
- to control the situation is, under the law, immaterial. The best pos- 
sible trust, if it represents a combination, is illegal. 

In concluding this comment on the law as actually laid down by 
the court one important fact is to be noted. The second section of 
the Act prohibiting monopolies and attempts to monopolize has re- 
ceived no adequate interpretation, and practically no interpretation 
at all. It is hardly mentioned except in the Northern Securities 
case. No combination has been held to fall under the second section 
unless it was first declared to be illegal under the first section. In the 
future it may be possible for the court to hold a given corporate com- 
bination not included under section 1 because not technically a com- 
bination at all; at the same time deciding it to be a monopoly for 
reasons the nature of which existing decisions in no way indicate. 
This possibility furnishes the only discernible way in which new con- 
struction of the Act may be attained without additional legislation. 


III. 


On the principles as laid down above it appears not only possible 
but probable that every great combination in the country is liable to 
prosecution and dissolution under the Anti-Trust Act. This seems 
fairly certain as to those combinations maintained by means of hold- 
ing companies, and may include those which hold by direct title the 
plants of the companies combined. 

Clearly as this conclusion follows from the decisions discussed, it 
involves such tremendous practical consequences as to be accepted 
only with extreme reluctance. Moreover the fact itself is extraordi- 
nary. How business and law have got into what it is little exagger- 
ation to call an impasse, deserves an attempt at explanation. For 
more than thirty years the compelling force in the business evolution 
of the country has been a tendency of separate interests to combine. 
Practically co-extensive in point of time has been an ever increasing 
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hostility to great combinations of capital on the part of the general 
public. This persistent feeling of antagonism against the trusts, in 
1890 took definite form in the enactment of the Anti-Trust Act. 
The statute was a piece of trial legislation, a shot into the air; but 
it was a shot of sweepingly wide range. Unless given a technical 
meaning, the words of the Act are broad and undefined. It was 
open to the court to give them an exceedingly comprehensive mean- 
ing. By a narrow construction the Act could be limited to such 
transactions as at common law would fall under the head of tech- 
nical contracts or combinations in restraint of trade; by a broader 
construction it could be held to cover all the looser forms of com- 
binations; by a still broader construction it could be made to pro- 
hibit anything which was in effect and fact a combination whatever 
its form. The determination that great combinations should not be 
allowed to exist, which, to borrow an expression from Holmes, J., 
“somehow breathes from the pores of the Act,” could through inter- 
pretation of the court become law. 

The best and clearest exposition of the Act, as prohibiting all 
looser forms of combination, is to be found in the dissenting opinion 
of Holmes, J., in the Northern Securities case. Its effect, as thus 
construed, is to drive combinations into the corporate form; a form 
in which they can be dealt with definitely. 

As a matter of fact this was for many years the chief practical 
result of the Anti-Trust Act. Until the decision in the Northern Secu- 
rities case it was the generally accepted belief among lawyers that 
the construction adopted by Holmes, J., in that case was law; in 
other words, that a combination in the form of a corporation was valid — 
under the Act. This belief rested on the well-known principle of gen- 
eral law that a corporation is an entity. The process of looking 
through the corporate form and dealing with what that form shelters is 
of recent growth. Moreover, with one notable exception every case 
under the Act was concerned with a loose combination in which inde- 
pendent identities were maintained. The exception was the Knight 
case, the first great case under the statute, which dealt with a combina- 
tion in corporate form. There it was held that the combination in 
question was not covered by the Act. It is interesting to note, however, 
certain facts connected with these decisions which might have lessened 
the confidence of lawyers as to the validity of the corporate com- . 
bination. The decision in the Knight case was rested wholly on 
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the point of interstate commerce. There is only a dictum by Fuller, 
_C. J., expressing a doubt as to the possibility of remedy in the case 
of a real fusion. In later cases, where attempts were made to dis- 
tinguish the Knight case no stress was laid on the fact that the com- 
bination in that case was in corporate form. 

Whether the generally accepted belief was justified or not, there is 
no question as to what actually occurred. Many, if not most, of the 
great corporate combinations in the country were formed between the 
time of the decision in the Knight case and that in the Northern Se- 
curities case. Combination by agreement ceased. Combination by 
fusion took its place. Meanwhile hostility to the trusts persisted and 
increased. Public opinion was opposed to combinations in their 
looser forms. It was equally antagonistic to them in the corporate 
form. Public opinion has unquestionably been reflected in the de- 
cisions of the Supreme Court. Through the decision in the Northern 
Securities case the wide view of the Act also became law. The North- 
ern Securities case struck a severe blow at the corporate combination. 
It marked a new era. In view of the fact that combinations to-day, 
practically without exception, take the corporate form, the import- 
ance of this decision transcends that of all the other cases put to- 
gether. Nevertheless, the old belief persisted to a greater or less 
extent. What was of more practical importance, the government 
showed no disposition to enforce the law as thus newly construed 
against the many corporations which might fall within its prohibitions. 
The Attorney-General of the United States is reported to have said 
soon after that decision, “The government will not run amuck.” It 
has not done so. The tremendous significance of the American To- 
bacco Company and Standard Oil Company decisions in the United 
States Circuit Courts lies in the message conveyed that the law is to 
be enforced rather than in any addition to existing law. 


IV. 


It can hardly be endured that the law remain in its present state. 
The logic of events is certain to bring about a change either by con- 
tinued judicial construction or by legislation. The enlightened and 
modern view of the trust problem is that it is an economic question. 
The changed social relations objected to by Peckham, J., in the Trans- 
Missouri Freight case are now accepted by most persons, in the same 
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spirit that changes due to the introduction of machinery were ac- 
cepted, — as inevitable. The remediable evils are economic evils. 
The principle of combination is inherently sound. It is based on the 
familiar maxim “In union there-is strength.” Properly applied, the 
principle means progressive commercial methods and results in better 
service and lower prices. The real evil of the trusts, it is now gen- 
erally believed, consists merely in monopoly control; that is, in the 
power of a combination to do as it pleases. This is by no means a 
necessary accompaniment to the fact of combination. Nor is the 
dissolution of existing combinations or the prohibition of new ones 
required to eradicate or prevent this evil. 

The law must strike not at the principle of combination but at 
monopoly control. How the evil of monopoly control will be dealt 
with eventually it is not pretended to prophesy. Public service com- 
panies and ordinary industrial corporations stand on wholly different 
grounds and must be treated differently. The following suggestions 
apply only to the latter. The obvious and direct method of proceed- 
ing, the method which, it is generally believed, should be first tried, is 
to render great combinations fairly susceptible to competition. This 
does not mean that fictitious competition should be instigated or 
sustained. It means only that actual and bond fide competition 
should be given opportunity to enter the field, and that when it has 
done so it should be fought only by fair and proper methods. To 
this end adequate publicity should be given to corporate affairs, and 
combinations should be forbidden to fight competitors by lowering 
the selling price in one part of the country to kill off local com- 
petition, while maintaining prices elsewhere; by refusing to deal with 
persons who are competing or intending to compete or who refuse 
to accept restrictive terms; and generally by discriminations of one 
sort or another. Under a law with such provisions a combination 
would be fairly subject to competition actual or potential. If subject 
to such competition the remediable evils of the trusts would disappear. 
Competition, whether it be actual or potential, and monopoly control 
are a contradiction in terms and the two cannot exist together. 

In preparing the way for the required change, the Anti-Trust 
Act has performed a tremendously valuable service. There still 
remains work for it to do. The Act, in so far as it covers loose 
combinations, is a piece of final and complete legislation. The 
looser forms of combination cannot be definitely handled; the cor- 
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porate form can be. Section 2 of the Act, by judicial construction 
which shall lay down definite rules, may become a useful piece 
of legislation prohibiting vicious attempts to acquire a monopoly, 
whether by combination or otherwise. Section 1, however, in so far 
as by interpretation of the Supreme Court it renders illegal corpo- 
rate combinations which merely terminate competition among the 
combining members, is not enlightened legislation. As so construed 
it can be useful, if at all, only as a club to compel voluntary ac- 
ceptance of legislation which shall be enlightened, hardly a dignified 
function for a law to be called upon to perform, but perhaps, as 
a practical matter, necessary. Obviously judicial construction can 
hardly be expected to cover the ground wholly and finally, even 
with the freest use of that convenient fiction, “‘ what Congress must 
be held to have intended.” 

The required end can be attained only by legislation of uniform 
application. A national corporation law, such as is recommended by 
the President, seems, from a practical point of view, the only method of 
accomplishing the desired result. If such a law is held unconstitu- 
tional, it would seem to be easier to secure an amendment to the Con- 
stitution than to obtain uniform legislation from the forty-six states. 

If the broad view of the Anti-Trust Act is extended to combina- 
tions formed by acquisition of the tangible property of the companies 
combined, it should be sufficient if the law provides for voluntary 
incorporation. Combinations liable to dissolution under the Act 
would of their own volition incorporate under the national law and 
submit to its provisions. If not so extended, or if the principle of the 
Northern Securities case is limited by future decisions, compulsory 
incorporation would be necessary. 

To discuss in detail the law submitted to Congress, which has 
probably not yet taken its final shape, is beyond the scope of this 
article. To accomplish its purpose the Act finally passed must 
contain certain provisions. It must frankly and definitely exempt 
combinations incorporated under it from the operation of Section 1 
of the Anti-Trust Act as construed by the Supreme Court. It should 
require adequate publicity of corporate affairs; and it should forbid 
cut-throat competition and other sorts of discriminations undertaken 
for the purpose of destroying competition. 

Robert L. Raymond. 


Boston, Mass. 
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IS THE FEDERAL CORPORATION TAX AN 
INTERFERENCE WITH THE SOVER- 
EIGNTY OF THE STATES? 


MONG the many arguments with which the constitutionality 
of the recently enacted Federal Corporation Tax has been 
assailed is the ingenious suggestion that it is an invasion of the sov- 
ereignty of the states.’ It is urged that “Congress cannot tax the 
means and instrumentalities employed by the states in exercising 
their powers and functions any more than’a state can tax the instru- 
mentalities similarly employed by the general government,” and 
that “the right to grant articles of incorporation is an attribute of 
sovereignty belonging to the states, not to the general government.” 
From this line of reasoning is deduced the conclusion that a tax im- 
posed by, Congress upon the exercise of the corporate franchise is 
an interference with the sovereignty of the state granting the fran- 
chise and is therefore unconstitutional. By some it has been as- 
sumed that the reasoning of that argument was indubitable in itself, 
and that the answer to it was to be found in its omission to consider 
the bearing of the federal government’s power of regulation of in- 
terstate commerce and the power of taxation incident thereto.’? But 
ought we not to examine the steps of the argument with a great deal 
of care before it is sought to maintain the constitutionality of the 
Act in any such indirect method as by an appeal to the interstate 
commerce clause? 
By the first clause of section 8 of article 1 of the Constitution the 
Congress is given “power to lay and collect taxes, duties, imposts 
and excises, to pay the debts and provide for the common defense 
and general welfare of the United States.” The only express quali- 
fication or limitation found in the Constitution on the power to levy 
excise taxes which this clause confers is that contained in the same 
clause, that “all duties, imposts and excises shall be uniform through- 
out the United States.” There is no other express limitation on the 





? See article by Charles W. Pierson, Outlook, Vol. 93, p. 639 (Nov. 20, 1909). 
* See editorial comment upon Mr. Pierson’s article, Outlook, Vol. 93, p. 622 (Nov. 
20, 1909). 
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power of the national government to levy license or excise taxes.’ 
The only limitation which has been implied by the construction of 
the courts is that the Congress shall not, in the exercise of the power, 
prevent or hamper the states in the discharge of their ordinary func- 
tions of government.? The power being general and the implied 
limitation being for a specific purpose, to protect the states from an 
interference with the machinery of their governments, the limitation 
must not be carried by implication beyond its purpose. Does not 
the argument against the Federal Corporation Tax as an invasion of 
state sovereignty involve such an extension of the limitation beyond 
its object? 

That argument must, in the last analysis, rest upon the proposi- 
tion that the power of the state to create the artificial entity we call 
a “corporation ”’ is so essential a part of the means and instrumen- 
talities of the state government that any tax in respect of such entity 
on the part of the federal government is to be regarded as impliedly 
beyond the general power of the national government to levy excise 
taxes. This proposition may well be questioned, both on principle 
and authority. 

The creation of the ordinary corporation by the state does not, in 
substance, involve a grant by the state to the individuals who con- 
stitute the corporation of anything more than the right to do the con- 
templated business, with an exemption from such a personal liability 
as they would be under if they were to do the same business as part- 
ners, and with the further right of continuing the business regardless of 
the death of any of them. It is true, they are given the right to do 
the business in the name of the artificial entity, with a resultant right 
to sue and liability to be sued in the name of this entity. The power 
to transfer freely the various shares or interests in the business, by 
means of transfers of shares of the corporation, is also an incidental 
advantage of the corporate method over that of the partnership. 
But there is nothing of substance in these incidental matters. The 
real objects sought and obtained by means of the incorporation are 
the immunity from the full personal liability which would follow their 
embarkation upon the enterprise as partners, and the continuity of 
the business. These privileges or rights are what the state really 
gives when it grants the right to do business as a corporation. 

Is it not irrational to conclude that the right or power of the state 
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to accord such privileges as this grant of a corporate franchise proves 
to be on analysis, is such an inherent and essential part of its govern- 
mental functions as to be impliedly protected from any possible in- 
cidental effect upon it through the exercise of power given the federal 
government to levy excise taxes? Whatever may be said of those 
corporations to which the state grants an integral portion of the public 
powers or property, given it for the purposes of government itself, 
such as eminent domain or the right to run a railroad in a street 
(and of these corporations we shall have a word to say later), it seems 
perfectly manifest that the state’s grant of permission to John Smith, 
Jacob Jones and myself and our successors to make and sell butter 
firkins as the “Smith Butter Firkin Co.” without a personal liability 
on any of us for the debts we contract in the enterprise, is not the ex- 
ercise of such a governmental function as requires the Supreme Court 
to exempt it from the comprehensive powers of taxation contained 
in the national Constitution. 

The argument under discussion seems to be constructed upon the 
theory that anything which the state does by way of the creation or 
regulation of rights in the exercise of its sovereignty, is within the 
implied limitation upon the nation’s general taxing power. This 
cannot be so, for, carried to its logical conclusion, it would destroy 
entirely the grant of power to the federal government to levy any 
excise taxes. For example, there can be no shadow of doubt that 
our right of inheritance, and the right to direct by will how our prop- 
erty shall go after death, are accorded us by the state in the exercise 
of its sovereignty. Such rights are also entirely regulated by the 
state. Indeed, the Supreme Court, in sustaining the validity of a 
state’s inheritance tax in respect of a decedent’s estate consisting in 
part of United States bonds, expressly maintained it upon the theory 
that it was not a tax on the bonds but one on the right of succession, 
namely, “upon rights and privileges created and regulated by the 
state,” * or (as otherwise expressed in the same opinion) “rights 
derived from and regulated by the state.” ? The principle upon which 
the various inheritance taxes or death duties of the states have been 
upheld, is that, inasmuch as the state has given us the right to will 
property and to inherit, it can carve out of the gift whatever it 
wishes to retain for itself. Yet a federal inheritance tax has been 





? Plummer v. Coler, 178 U. S. r15, 135. 2 Tvid., p. 137. 
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held to be within the power of the Congress, by a decision of the 
Supreme Court unanimous on this point.’ The same contention 
was made in that case, in respect of the state’s right to grant and 
regulate the devolution of property upon death, as is now made con- 
cerning the state’s right to grant and regulate the incorporation of 
companies. But Mr. Justice White answers the contention most 
ably in these words: ? 


“But the fallacy which underlies the proposition contended for is the 
assumption that the tax on the transmission or receipt of property occa- 
sioned by death is imposed on the exclusive power of the state to regulate 
the devolution of property upon death. The thing forming the universal 
subject of taxation upon which inheritance and legacy taxes rest is the 
transmission or receipt, and not the right existing to regulate.” 


The learned judge then goes on to demonstrate that if the nation or 
the state were to be denied the right to levy taxes in respect of objects 
subject to exclusive regulation by the other, many acknowledged 
objects of taxation would be withdrawn from each, concluding with 
this forceful demonstration: ° 


“‘Conveyances, mortgages, leases, pledges, and, indeed, all property 
and the contracts which arise from its ownership, are subject more or less 
to state regulation, exclusive in its nature. If the proposition here con- 
tended for be sound, such property or dealings in relation thereto cannot 
be taxed by Congress, even in the form of a stamp duty.” 


Paraphrasing Judge White’s language first quoted, the Corporation 
Tax is “not upon the state’s exclusive right to create and regulate 
corporations, but upon the exercise by the corporation, of the right, 
when granted, to do business in the corporate capacity.” In other 
words, the state’s right to create and regulate the corporation is not 
taxed or interfered with; the nation only says to the corporation: 
“Tf you do business in this artificial, corporate capacity, you must 
pay this special excise tax to the federal authorities.” 

It will not do to retort that this incidentally affects and reduces 
the desirability of incorporation. Precisely that argument was made 
as militating against the power of the states to tax a devolution on 
- death where the estate consisted in part of United States bonds.‘ It 
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was argued that such a tax “would operate as a burden -upon the 
borrowing power of the United States.” But the court held that any 
such incidental effect could not be deemed of such importance as to 
warrant a declaration of want of power in the state to lay the tax in 
question. 

There are some obiter remarks in the case of California v. Central 
Pacific Railroad Co.’ which are not consonant with the views here- 
tofore advanced in this article. These were quoted in the argument 
under discussion.? The court held in that case that the state could 
not tax the franchises granted to the Central Pacific Railroad Co. 
by the United States; and, in defining “franchises” and giving ex- 
amples of them, Mr. Justice Bradley said:* “No persons can make 
themselves a body corporate and politic without legislative authority. 
Corporate capacity is a franchise.” But the fact was that the Central 
Pacific Railroad Co. got the right to construct most of its line from 
the charter granted it by the national government. And the decision, 
consequently, was that the state could not tax that right which the 
nation had given. “Franchise” has two meanings: (1) the right to 
build and operate a railraad (and so to exercise the power of eminent 
domain), and (2) the mere right to be a corporation. One of the 
ablest judges of the New York Court of Appeals has called attention 
to this duality in delivering a very recent decision of that court, in 
these words: ¢ 


“Tt is unquestionably true that the franchise to construct and operate 
a railroad is different from the franchise to be a corporation.” 


And another able judge of the same court elaborates the distinction in 
these words: § 


“The charter of a corporation is the law which gives it existence as 
such. That is its general franchise which can be repealed at the will of 
the legislature. A special franchise is the right, granted by the public, to 
use public property for a public use, but with private profit, such as the 
right to build and operate a railroad in the streets of a city.” 


When either the state or the nation gives to any person or corpora- 
tion the essentially governmental right of eminent domain, it may 





‘397 :U.S. 2. 2 Outlook, Vol. 93, p. 941 (Nov. 20, 1909). 
® Cal. v. Cent. Pac. R. R. Co., 127 U.S. 41. 

* City of N. Y. v. Bryan, 196 N. Y. 158, 163, Cullen, Ch. J. 
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well be that the grant is to be regarded as one of the “means and in- 
strumentalities employed by the state (or the nation) in the discharge 
of its ordinary functions as a government,” * since the government in 
such a case uses the person or corporation as a depository of one of 
the governmental powers put into the government’s hands for the 
benefit of all its citizens. But any immunity from taxation accorded 
to such a corporation rests, not on the franchise to be a corporation, 
but rather upon the franchise to build and operate the railroad. 
The exercise of the latter franchise is not dependent upon the corporate 
franchise, — indeed, it is quite independent of it, for the franchise to 
construct and run a railroad may be granted to individuals.? 

Thus, the decision in the Central Pacific case does not furnish any 
support to the argument against the power of the Congress to levy 
an excise tax in respect of doing business as a corporation. Further- 
more, it must also be noted, in estimating the effect of that case as 
a precedent, that the transcontinental railroads (of which the Cen- 
_ tral Pacific was one) were peculiarly governmental and national in 
character; they were rendered possible only by the active aid and 
participation of the federal government. In view of these considera- 
tions, it will not do to infer from this obiter remark of the court, giv- 
ing an illustration of a “franchise,” that the Supreme Court is going 
to hold that every grant of a franchise to be a corporation is to be 
placed in the same category as the franchise to build and operate a 
railroad, which was the “franchise ” involved in the Central Pacific 
case. Indeed, the doctrine of the later decisions, to which attention 
has been called, seems to indicate the contrary. 

The scope of this article does not permit a review of the cases in 
which federal taxes have been held invalid on account of interfer- 
ence with state activities or functions; but Mr. Justice Brewer sums 
them up in so recent an authority as South Carolina v. United States, 
as follows: * 


“It is also worthy of remark that the cases in which the invalidity of a 
federal tax has been affirmed were those in which the tax was attempted 
to be levied upon property belonging to the state, or one of its municipali- 
ties, or was a charge upon the means and instrumentalities employed by 
the state, in the discharge of its ordinary functions as a government.” 
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Nor is it possible, within reasonable bounds of space, to set forth 
the cases where federal taxes in respect of rights created and regu- 
lated by the state have been upheld. The federal “Death Duties ” 
case * has been mentioned. Of course, the Spreckels case? involves: 
the same proposition, because the state certainly has the exclusive 
power of regulating the businesses conducted within its borders 
(apart from the federal interstate commerce power, and the tax under 
consideration in that case was not based or supported upon that 
power). South Carolina v. United States* and the License Tax 
Cases * uphold the power of the federal government to levy a license 
tax on the sale of liquor. In the South Carolina case, the tax was 
upheld even where the state itself was doing the business. In the 
License Tax Cases it was expressly held that the power and right of 
the states to tax, control, or regulate any business was not incon- 
sistent with the power of Congress to tax such business for national 
purposes. In Nicol v. Ames § a federal stamp tax in respect of each 
sale or agreement to sell any products or merchandise at an exchange 
was upheld. It surely is self-evident that the regulation of such sales 
is exclusively within the power of the state. Almost all of the stamp 
taxes which the federal government has imposed from time to time 
have been in respect of objects within the exclusive regulation of 
the states. Take, for instance, the stamp required on deeds and 
mortgages. Of course, the regulations as to the transfer of real 
property are peculiarly within the exclusive jurisdiction of the state. 
Yet no one has ever even asserted a want of power in the federal 
government to levy such taxes. 

When we consider the broad, general grant of power to the national 
government to levy excise taxes, and the decisions and reasoning’ 
which have led to and construed an implication of a limitation on it 
in favor of the “means and instrumentalities employed by the state 
in the discharge of its ordinary functions as a government,” are we 
not forced to conclude that this present “tax upon the privilege of 
doing business in a corporate capacity,” as it has been denominated, 
is not open to attack along the line suggested ? 

It is denominated a “special excise tax” in the Act itself. In view 
of this and the remarks of the Supreme Court in the Spreckels case: ° 
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“The tax is defined in the act as ‘a special excise tax,’ and, therefore, it 
must be assumed, for what it is worth, that Congress had no purpose to 
exceed its powers under the Constitution, but only to exercise the authority 
granted to it of laying and collecting excises,” 


it would seem difficult to attack the Corporation Tax as something 
other than what it is legislatively declared to be, notwithstanding the 
frank avowal of its framers and sponsors that its object was not so 
much revenue as to bring the corporations under the federal eye and 
control. Possibly this latter object is within that provision of the 
first clause of section 8 of article 1 of the Constitution which allows 
the levying of excises “for the common defense and general welfare 
of the United States,” but it certainly presents some novel aspects. If 
the ejusdem generis principle of construction is applied, the words last 
quoted would have to be linked to the prior words “to pay the debts,” 
and the whole clause be construed as conferring power to provide 
only financial means “for the common defense and general welfare.” 
But this is a matter quite distinct from the contention that the tax in 
question is invalid as a clog on the states’ “means and instrumentali- 
ties of government,” and should receive separate consideration. 
John S. Sheppard, Jr. 


New Yor«k City. 
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WAIVER BY A MUNICIPAL CORPORATION OF THE RIGHT TO REGULATE ~ 
Rates. — The regulation of rates charged by public service companies being 
a governmental function, the power of municipal corporations to exercise it 
depends, according to the orthodox view, upon legislative sanction.’ The 
Supreme Court of the United States has held that where a municipal cor- 
poration has received such sanction but has no express authorization to 
contract as to rates, an agreement by the corporation not to regulate rates 
may be overridden by a later ordinance reducing them;? but that if there 
be also authorization to agree upon rates, then the later ordinance impairs 
the obligation of contract and is therefore invalid.’ An ordinance of the 
latter kind was overthrown in the recent case of City of Minneapolis v. 





1 In re Pryor, 55 Kan. 724; Lewisville Natural Gas Co. v. State, 135 Ind. 49. 
? Rogers Park Water Co. v. — 180 U. S. 624; Freeport Water Co. v. Free- 
port City, 180 U. S. 587; Omaha Water Co. v. City of Omaha, 147 Fed. 1. 


® Los Angeles v. Los Angeles Water Co., 177 U. S. 558, 578; City of Cleveland v. 
Cleveland City Railway Co., 194 U. S. 517, 535, 536. See 16 Harv, L. Rev. 1-21. 
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Minneapolis Street Railway Co., U. S. Sup. Ct., Jan. 3, 1910. And a like 
result has been reached where the agreement with the company merely 
fixed a maximum rate.‘ 

Where there are two possible constructions of a franchise, the presump- 
tion should be in favor of the public;*® hence it seems doubtful whether the 
fixing of a maximum rate ought to be regarded as an agreement not to reg- 
ulate rates. The construction adopted by the Supreme Court is, however, 
supported by the weight of authority.* But even where there is a contract ex- 
pressly waiving the right to reduce rates, the distinction taken by that court 
is open to the objection that it makes the validity of the contract, and so its 
impairment by a subsequent regulation, depend upon the express authori- 
zation of the municipal corporation, not only to regulate rates but also to 
make agreements concerning them. It is submitted that a municipality has 
the power to contract as an inherent attribute of its corporate character.’ 
Whether or not it has the right as well as the power to contract in a given 
instance, should depend not upon express legislative authority, but upon 
those considerations which ordinarily determine the validity of a municipal 
contract. The agreement should be effectuated unless it furthers a purpose 
other than a public one; ® or unless the power to enter into it is restricted by 
the legislature; * or unless it be against public policy.!° In the absence of 
express legislative restrictions, such contracts as those under considera- 
tion are unobjectionable save, perhaps, on the last named ground. 

Legislative regulation of rates charged by public service companies has 
been explained as an exercise of the police power." That neither the State 
nor those to whom it has delegated its powers can by contract waive the 
right to enforce such well-defined police regulations as protect the health, 
safety, or morals of the community is well settled.” It seems, however, to 
be no longer open to doubt that a state may, by agreement in terms, waive 
its right to regulate rates. It is submitted that the reason for this seeming 
inconsistency lies in the fact that the regulation of public service companies 
is not so much an exercise of the police power, as an exercise of the right to 
control employments affected with public interest.* The objections to con- 





* Detroit v. Detroit Citizens Street Railway Co., 184 U. S. 368, 389. 

5 Knoxville Water Co. v. Knoxville, 189 U. S. 434; Omaha Water Co. v. City of 
Omaha, supra. 

® Pingree v. Michigan Central Railroad Co., 118 Mich. 314. ZInre Pryor, supra. But 
see Knoxville Water Co. v. Knoxville, supra. 

7 Cf. City of Noblesville v. Noblesville Gas Co., 157 Ind. 162; Ketchum v. City of 
Buffalo, 14 N. Y. 356; Town of Gosport v. Pritchard, 156 Ind. 400, 

§ Akin v. Bartow County, 54 Ga. 59. 

® Gillette-Herzog Manufacturing Co. v. Canyon County, 85 Fed. 396; Jackson 2. 
Bowman, 39 Miss. 671. 

” City of London Lighting Co. v. City of London, 82 L. T. N. s. 530; 3 ABBOTT, 
MUNICIPAL CORPORATIONS, | and State of Ohio v. Cincinnati Gas Co., 18 Oh. 263, 
293. 
4 Munn v. Illinois, 94 U. S. 113. 

2 Beer Co. v. Mass., 97 U.S. 25; Mayor v. Second Ave. Railway Co., 32 N. Y. 261; 
Texarkana Gas Co. v. City of Texarkana, 123 S. W. 213 (Ark.). 

#8 Stone v. New Orleans & Northwestern Railroad Co., 116 U.S. 352; Pingree v. 
Michigan Central Railroad Co., supra. See Georgia Banking Co. v. Smith, 128 U. S. 
174. Contra, Laurel Fork Railroad Co. v. West Va. Transportation Co., 25 W. Va. 


324 
™ Lake Shore & Michigan Southern Ry. Co, v. Smith, 173 U. S. 684, 696. See 21 
Harv. L. REv. 609. 
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tracting away this less fundamental and more recently established. govern- 
mental function are evidently less cogent than in case of the police power, 
the exercise of which is the primary duty of the state. Furthermore, where 
the waiver is by a municipal corporation, since the state is not a party to the 


contract, there seems to be no basis, in spite of intimations to the contrary . 


in the principal case, for regarding the state’s power to regulate as also 
waived. The latter power remaining intact, any objections to such con- 
tracts on the ground of public policy, are without foundation. 





THe EXTRA-TERRITORIAL Force OF A DECREE BY A Court oF Equity. 
—A decree affecting a foreign res, either positively or negatively, is often 
asked against the defendant in a court of equity. Since the court has juris- 
diction by personal service,’ with the resulting power to enforce the decree 
by an imprisonment of, the person of the defendant, it can refuse to grant 
the relief sought only on the ground that it is inexpedient, or in violation 
of the principles of the conflict of laws, to interfere with property within the 
territory of a foreign sovereign. Thus relief has been given against a threat- 
ened tort to foreign property,” or against acts in foreign territory constituting 
a breach of contract. Even such relief, however, involving as it does no 
positive act within a foreign territory, has been refused,* though only on 
the ground of inexpediency; for clearly no sovereign would object to an 
exercise of such slight control over his property. It has been suggested that 
a decree compelling the defendant to perform within the jurisdiction of the 
court an act which will interfere affirmatively with foreign property, such as 
the conveyance of foreign lands by a defendant trustee, may be justified by 
the implied consent of the sovereign whose territory is thereby affected.° 
But the fact that such a decree is recognized as valid under the full faith and 
credit clause of the Constitution of the United States ® demonstrates that 
the sovereign rights of a state are not impaired by such jurisdiction. It is 
possible that cases involving slight extra-territorial action under the direc- 
tion of the court might be justified by an implied consent; but any decree 





5 Contra, 56 Fed. 339, 345. The state has been held bound by a franchise granted 
by acity. Walla Walla City v. Walla Walla Water Co., 172 U. S. 1. But the state is 


the real grantor of a franchise, so that there is no analogy to a contract. State, _ 


Hutchinson, et al. v. Belmar, 61 N. J. L. 443. 


1 Personal service is necessary when no res is within the jurisdiction. Wallace Wil- 
sgn v. American Palace Car Co. of New Jersey, 65 N. J. Eq. 730. 

? Alexander v. Tollestori Club of Chicago, rro Ill. 65; Great Falls Mfg. Co. v. 
Worster, 23 N. H. 462; Schmaltz v. York Mfg. Co., 204 Pa. St. 1; Munson v. Tryon, 
6 Phila. 395; Jennings Bros. & Co. v. Beale, 158 Pa. 283; French v. Maguire, 55 How. 
Prac. (N. Y.) 471; "Frank v. Peyton, 82 Ky. 150. 

8 Schofield v. Railway Co., 43 Oh. St. 571, 621. 

* Foreign torts: Morris v. Remington, 1 Pars. Eq. (Pa.) 387; Atlantic Pacific 
Telegraph Co. v. Balt. & Ohio R. R. Co., 46 N. Y. Super. Ct. 377; Lindsley v. Union 
Silver Star Mining Co., 26 Wash. 301; Northern Indiana Ry. Co. v. Mich. Central 
R.R., 15 How. (U. S.) 233. As to trespass, see 15 Harv. L. REv. 579. 

Breach of contract in foreign territory: Delaware L. & W. Ry. & v. New York 
S. W. Ry. Co., 12 N. Y. Misc. 230; W. U. Tel. Co. v. Western & Atlantic R. R., 
8 Baxt. (Tenn.) 54; W. U. Tel. Co. v. P. A. Tel. Co., 49 Ill. go. 

5 See 21 Harv. L. REv. 354. 

® Massie v. Watts, 6 Cranch (U. S.) 148. The cases in state courts are collected in 
Ames, CASES IN EQUITY, p. 10, note ro, 
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requiring decided affirmative relief, such as one of specific performance, 
would be open to attack for lack of jurisdiction.’ Certainly no.sovereig 
could order a partition * or sale ® of foreign lands. The abatement of 
foreign nuisance, also, would seem to be without the jurisdiction of a court 
of equity. Nevertheless a federal court sitting in Arizona recently granted 
an injunction against a tort of this character: the waste waters of the de- 
fendant’s canal, the intake of which was in Mexico, were flooding the plain- 
tiff’s land in Arizona. The Salton Sea Cases, 172 Fed. 792 (C. C. App. 
Ninth Circ.). If property in Mexico had been damaged, so that the injury 
as well as the act causing it had taken place in the foreign territory, the 
weight of authority would be against such a decision.'° Similarly specific 
reparation of a tort or breach of contract, necessitating the performance of 
acts on territory outside the jurisdiction of the court, should not be given.” 
The principal case, however, is fully supported by precedent.” And the at| 





tinction is clear; for, although it appeared that the defendant might act af- 
firmatively in Mexico, the court did not actually decree any performance in 
Mexico; nor was an act in Mexican territory necessary to carry out the in- 
junction, as stoppage of the waters could be made in Arizona. So the de- 
fendant in the suit could not successfully plead lack of jurisdiction; and the 
prevention of local injury fully justified a decree which the court knew would 
indirectly lead to affirmative action in Mexico. It is seen, therefore, that the 
limitation on the power of a court of equity arising from a foreign situs of 
the property in controversy is, in cases of affirmative relief, absolute, Be- . 
cause of the resulting lack of jurisdiction in the sovereign state; while if 
negative relief is sought, the limitation becomes a mere question of ex- 
pediency.® | 





DEBTOR OF THE ESTATE AS PERSONAL REPRESENTATIVE OF THE DE- 
CEDENT. — A claim in which obligor and obligee are one was, to the mind 
of the medieval lawyer, unthinkable; and the appointment of a debtor 
as executor or administrator rendered a debt unenforceable.’ In the case 
of the administrator such a result was so obviously beyond the contempla- 
tion of the decedent that its consequences were ayoided by allowing the 
claim to be revived after the unity ofits parties ceased.? The executor’s * 





7 The Port Royal R. R. Co. v. Hammond, 58.Ga. 523. (Specific performance re- 
fused.) It is to be noticed that the jurisdiction actually exercised by a sovereign must 
not be given undue weight when it affects foreign subjects or foreign territory, as then 
its validity must be tested by the law of all nations. , 
§ Johnson v. Kimbro, 3 Head (Tenn.) 557. See cases collected in Binney’s Case, 
2 Bland go, 145. 
® Fall v. Eastin, 215 U. S. 1; Poindexter v. Burwell, 82 Va. 507. But a sale may be 
accomplished indirectly if the court has jurisdiction over a person who has power to 
make a conveyance. See note 6, ante. 
10 Mississippi & Missouri Ry. Co. v. Ward, 2 Black (U. S.) 485; People of N. Y. : 
v. Central R. R. Co. of N. J., 42 N. Y. 283. 
" It would seem that no court has attempted to grant such affirmative relief. 
® Miller & Lux v. Rickey, 127 Fed. 573; J. P. Stillman & Co. v. White Rock Mfg. 
Co., 3 Wood. & M. 538; Willey v. Decker, 11 Wyo. 496. Contra, Morris v. Reming- 
ton, supra. 
#8 This distinction is not taken by text-writers. Dicey, CoNFLICT oF Laws, 2 ed., 
p. 204; POMEROY, EQuity JURISPRUDENCE, 3 ed., J 1318. 


? Nedham’s Case, 8 Co. 135 a. 
? Hudson v. Hudson, 1 Atk. 460, 
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debt, however, was irrevocably gone, on the theory that the testator must 
have foreseen the legal consequence of his act.2 But such a voluntary 
release by operation of law was not allowed to injure creditors;* from 
earliest times, where without it the assets were insufficient, the executor’s 
obligation was kept alive for their benefit.’ And in the case of a legacy. 
directed by the will to be paid out of the claim against the executor, the law 
of a later period gave effect to the testator’s wishes.® 

That even where the will contains no such direction a testator who 
entrusts execution to his debtor may intend no extinguishment, seems too 
clear for argument; and it remained for equity to relieve against the law’s 
inequitable fiction. Text authority of distinction’ clung, indeed, to a 
general doctrine that the naming of the debtor had the effect of a legacy to 
the amount of his debt; but its chief proponent so emasculated the rule 
by exceptions as to leave it without meaning.* Nor did the cases afford 
more than a shred® of support for such a principle. And for centuries 
now, the chancery courts have raised, as against a debtor executor, a trust 
for a legatee of an amount certain.’° Whether the rule was the same as to 
residuary bequests was once doubtful," but it is now clear that no distinc- 
tion is to be taken on the point.” And even where there is no disposition 
of the residue, an executor’s claim against himself is deemed a trust for 
the next of kin.* But if the proper evidence shows an intent in fact to 
release, there is of course no equity to bind the executor.“ By statute in 
England all these chancery principles are recognized at law." 

In this country the earlier English refinements have had little follow- 
ing. The courts of many states, both at law and in equity, have held a 
claim against a debtor executor or administrator assets in his hands 
for legatees as well as creditors.'7 In other jurisdictions legislation has 
attained the same result; '* in some it has even declared such an obliga- 
tion to be money received.’® Under statutes of the latter type it may be 
necessary to hold a personal representative and his sureties liable to the 
full value of the claim, even though he was insolvent at appointment.” 
But to go this length, as some authority has done, at common law”! or 





3 Nedham’s Case, supra. 

* 2 Bi. Comm. 512. 

5 Holliday v. Boas, 1 Roll. Abr. 920 [Executors, G., 13]. 

® Stapleton v. Truelock, 3 Leon. 2 pl. 6; Flud v. Rumney, Yelv. 160, 

7 Burrer, Co. Lirr., 264 b (n. 1); TOLLER, EXECUTORS, 6 ed., 349. 

8 TOLLER, EXECUTORS, 6 ed., 349. 

® Powis, 2 in Wankford v. Wankford, 1 Salk. 299, 303. 

10 Phillips v. Phillips, 2 Freem. Ch. 11. 

1 Brown v. Selwin, Cas. Temp. Talb. 240, 242. 

® Errington v. Evans, 2 Dick. 456. 

% Carey v. Goodings, 3 Bro. C. C. 110. 

4 Strong v. Bird, L. R. 18 Eq. 315. 

% 36 & 37 Vict. ch. 66, § 24. 

© Thomas v. Thompson, 2 Johns. 471; Robinson v. Hodgkin, 99 Wis. 327. 

17 Crow v. Conant, go Mich. 247. 

18 N. J., GEN. Stat. 1896, 1426, § 8. 

* Oni, Bates’ ANN. STAT. 1897, § 6060. 

2 Treweek v. Howard, ros Cal. 434. Cf. contra, McCarty v. Frazer, 62 Mo. 263, 
265. In New York the executor is liable as for money received. Baucus v. Stover, 89 
N. Y. 1. But his sureties are not, unless at some time during the administration the 
principal was solvent. In re David's Estate, 44 N. Y. Misc. 337. 

2 Wright v. Lang, 66 Ala. 389. 
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under statutes adopting the common-law rule” cannot be correct. To 
say that what should be discharged has been discharged, may be useful; 
but to assume that what cannot be paid has been paid, is absurd. And in 
a discussion as to what the law ought to be, it is reasoning in a circle to argue 
that sureties contract with knowledge of what the law is,” and should not, 
therefore, be surprised at being held accountable for personal obligations 
as well as for official acts. The correct, and happily the more general, 
view is forcibly put in a recent Illinois decision. Wachsmuth v. Penn 
Mutual Life Ins. Co., 89 N. E. 787 (Ill.). 





CHANGE OF BUSINESS AS AFFECTING LIABILITY TO BE MADE AN IN- 
VOLUNTARY BANKRuPT. — The Bankruptcy Act of 1898 provides that, “any 
natural person, except a wage earner or a person engaged chiefly in farm- 
ing or the tillage of the soil, any unincorporated company, and any cor- 

poration engaged principally in manufacturing, trading,” and certain other 
9 pursuits, owing debts to the amount of one thousand dollars or over, “may 
be adjudged an involuntary bankrupt.”’! Under this provision, the question 
has frequently arisen as to the effect of a change by the debtor, prior to the ° 
petition, from an occupation of the exempt class to one of the non-exempt 
class, or vice versa. The Supreme Court has not yet passed on the question ; 
while the decisions in the lower federal courts are so far from harmonious 
that there are three distinct tests, by no means consistently applied, as to the 
time as of which the debtor’s character is to be determined. (1) The date 
of the petition. This accords with the literal language of the Act,’ with the 
general rule of law that jurisdiction is settled as of the date of the com- 
mencement of proceedings,® and with the analogous cases of change of 
domicile;* and it is usually applied where the debtor is in a non-exempt 
class at the date of the petition.» The courts generally refuse, however, 
to grant a debtor exemption merely because he is in the exempt class on 
( the day of the petition, even though animo manendi, in order to prevent an 
embarrassed debtor from rendering his preferential transfer unimpeach- 
able. But this departure, although reaching a desirable result, is clearly 
a judicial amendment of the statute. (2) The date of the act of bankruptcy. 
Unless this test, which is applied to a change either to a non-exempt ” or to 
an exempt occupation,® is qualified, as intimated in some of the cases,* by 
the proviso that the debtor must have been in the exempt class both at the 
date of the act of bankruptcy and for a reasonable time prior thereto, it 





a 
———$—$—$———— a ——— 





2 Judge of Probate v. Sulloway, 68 N. H. 511. 
% Treweek v. Howard, supra. 


1 § 4d. 

2 See definition ro in the Act, and § 4). 

3 Cf. Mollan v. Torrance, 9 Wheat. (U. S.) 537; Re New England Breeders’ Club, 
165 Fed. 517. 

* McConnel v. Kelley, 138 Mass. 372. Cf. Robinson v. Hughes, 117 Ind. 293. 

5 Re Matson, 123 Fed. 743; Re Interstate Paving Co., 171 Fed. 604. See Hoff- 
schlaeger Co. v. Young Nap, 12 Am. B. R. 521. Cf. Butcher v. Easto, 1 Dougl. 295. 

® Re Luckhardt, ror Fed. 807, 809 

7 Flickinger v. First Nat’l Bank, 14 Fed. 162; Olive v. Armour & Co., 167 Fed. 517. 
See Tiffany v. La Plume Condauia Milk Co., 141 Fed. 444, 448. 

® Re Luckhardt, supra. See Re Hoy, 137 Fed. 175; Re Pilger, 118 Fed. 206, 
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is objectionable as inexpedient when applied to changes to an exempt 
class; and in any event it is quite a stretch of the language of the statute. 
(3) Under early bankruptcy statutes exempting non-traders, the courts 
held a debtor to be non-exempt if he was in a non-exempt class at any time, 
either when he incurred ® or while he owed" the petitioning creditor’s 
debt. Under our present statute, there are some dicta adopting this harsh ¥ 
test; but the decisions do not go beyond the holding in a recent case: 
that where the debtor incurs debts while non-exempt, and then changes to 
an exempt class before the act of bankruptcy, his character is to be deter- 
mined as of the time of incurring the debts and acquiring the assets sched- 
uled.* Re Burgin, 173 Fed. 726 (Dist. Ct., N. D. Ala.). On the other 
hand no decision has held a debtor exempt merely because his debts were 
largely incurred while he was in an exempt class." 

The composite result of the various tests seems to be, that where the 
debtor is in the non-exempt class at the date of the petition, he is amen- 
able; with a possible reservation where the change was subsequent to 
the act of bankruptcy ® and, perhaps, to the incurring of the greater part 
of the debts.'?. But where the debtor is in the exempt class at the date of 
the petition, the courts have refused to allow the exemption, unless he was 
in that class at the date of the act of bankruptcy,'® and probably also a 
reasonable time prior thereto. 





RELEASE OF SPECIAL Powers IN Gross. — A fine or recovery “ransacks 
the estates” of those joining in it and puts a tortious fee in the transferee. 
The general doctrine that such a conveyance destroys a power in the gran- 
tor has been law for centuries.? But for almost as long a period it has 
been matter of controversy whether and how far a power in the holder of 
a particular estate to appoint a remainder to a class falls within this doc- 
trine. An early leading case* laid down the sweeping proposition that a 
tortious conveyance extinguishes all powers appurtenant or in gross. From 
opposite sides two eminent text-writers struck at this result: Powel * denied 





® England: Heylor v. Hall, Palmer 325; Doe v. Lawrence, 2 Car. & P. 134; Re 
Dagnall, 1896, 2 Q. B. 407. United States: See under Act of 1841, Baldwin v. Ros- 
seau, Fed. Cas. 803. Cf. under Act of 1867, Davis v. Armstrong, Fed. Cas. 3, 624. _ 

10 Butcher v. Easto, supra. 

4 The early bankruptcy acts were quasi-criminal. See 1 Peake gr, n. 

2 Tiffany v. La Plume Condensed Milk Co., supra. 

%® Cf. Baldwin v. Rosseau, supra. The cases holding amenable corporations which 
have ceased all active business may be explained on this ground. Re C. Moench & 
Sons Co., 130 Fed. 685. 

™ Hoffschlaeger Co. v. Young Nap, 12 Am. B. R. 521, contains a dictum the other 
way. See also cases cited in notes 16 and 17, ante. 

% Re Matson, 123 Fed. 743. 

® Flickinger v. First Nat’l Bank, 145 Fed. 162. See Olive v. Armour & Co., 167 
Fed. 517; Tiffany v. La Plume Condensed Milk Co., supra. 

- 17 See Re Luckhardt, ror Fed. 807. But see Tiffany v. La Plume Condensed Milk 

0., supra. 

® See Re Pilger, 118 Fed. 206; Re Luckhardt, supra. 


1 1 CRUISE, FINEs, 3 ed., § 300; 2 ibid, § 234. 
2 Digges’s Case, Moore Cas. 603. 

3 Edwards v. Sleater, Hard. 410, 416. 

* PowEL, POWERS, 9g, 32. 
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such interests to be in gross, and accordingly put them without the rule; 
Preston ° accepted them as powers in gross, but insisted that they formed an 
exception to the rule. Powell’s classification of powers was unsupported by 
authority then,® and has been neglected since; but the view of Preston, 
that one having no interest in a power beyond the function of exercising it 
may not release, seems to have been the view of at least one English judge.’ 

The case that almost a century ago founded the modern English law on 
the releasability of special powers in gross * did not squarely raise the point, 
as both conveyance and appointment were to the same person. And the 
court, while holding for an extinguishment on the ground that a grantor 
may not derogate from his grant, explicitly refrained from declaring as a 
positive rule of law that every power in gross may be released. This step 
was, however, taken in a direct decision ® by the same court in the follow- 
ing year. And, thus established, the rule was shortly thereafter held to 
cover a case where the power was testamentary.’” 

The doctrine was so firmly supported by these cases that it managed to 
survive the passage of the act abolishing fines and recoveries," which re- 
moved its technical foundation. And it was not long before a special power 
in gross over personalty was deemed releasable, and a contract against its 
exercise recognized as giving in common to the takers in default of appoint- 
ment an equitable interest good against an appointee.” The principle 
found extreme expression in the holding “ that a contract not so to exer- 
cise the power as to reduce the particular share of the covenantee below a 
certain amount, gives to the covenantee an equitable interest to that amount. 
Yet affirmative agreements to exercise a special testamentary power in a 
particular way are regarded as so far hampering the performance of a 
fiduciary function as to be for all purposes void.“ That such of these incon- 
sistent holdings as give effect to the negative agreements are anomalous, 
is the dictum of a leading case; and that they are unfortunate is con- 
ceded by a recent decision which accepts them as binding. In re Evered, 54 
Sol. J. 83 (Eng. Ch. D., Nov. 8, 1909). 

Only a minority of the cases in this country have gone the full length of 
the English authorities. One decision ’’ accepts the rule that powers in 
gross are releasable while powers simply collateral are not, but argues that 
an authority in the holder of a particular estate to appoint a remainder to 
a class is simply collateral,'® unless the relationship of children and parent 





5 2 PRESTON, ABSTRACTS, 2 ed., 26r. 

6 Thomlinson v. Dighton, 1 Salk. 2 39, relied on by the author, classifies such in- 
terests as “‘collateral” — a term frequently sued as synonymous with “‘in gross” and 
differentiated from ‘simply collateral.” See 22 Harv. L. REv. 444. 

7 Jesson v. Wright, 2 Bligh 1, 15. 

8 West v. Berney, 1 Russ. & M. 431. 

® Smith v. Death, 5 Madd. 371. 

10 Horner v. Swann, 1 T, & R. 430. 

"3 & 4 WIL. IV. c. 74. 

2 Walford v. Gray, 11 Jur. N. S. 473. 

8 Davies v. Huguenin, 1 Hem. & M. 730. 

4 In re Bradshaw, [1902], 1 Ch. 436, discussed i in 15 Harv. L. Rev. 862. 

* Coffin v. Cooper, 2 Dr. & Sm. 3 

%® Thorington v. Thorington, 82 oe 489; Grosvenor v. Bowen, 15 R. I. 549. 

™ Thomson’s Executors v. Norris, 20 N. J. Eq. 489, 524. 

8 This refinement upon Powel’s view is as unsupported as that authority’s broader 
expression. See note 6, ante. 
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subsists between the class of appointees and the donee. Another opinion,’® 
carefully reasoned, follows the English classification of powers, but excepts 
from the rule powers in gross where there is no gift over in default of 
appointment. A third jurisdiction early held the doctrine with strictness to 
its technical foundation in the law of tortious conveyances;” a fourth, 
almost without argument, rejected it altogether.“ And now that its result 
is disapproved at home, it is not to be supposed that a medieval theory, 
resting upon the historical quality of methods of conveyancing abolished 
in the land where they originated, will maintain itself in jurisdictions * 
where those methods never were known or long ago became obsolete. 





LIABILITY OF AN ANOMALOUS INDORSER AT CoMMON LAW AND UNDER 
THE NEGOTIABLE INSTRUMENTS Law. — The precise nature of the obli- 
gation of one whose signature appears on the back of a bill or note before 
that of the payee has been always a subject of hopeless conflict at the com- 
mon law. On the continent such an anomalous indorser is known as an 
aval, and is held liable to all subsequent parties as surety for that person to 
facilitate whose transfer the aval was given.' Most of the decisions under 
the common law agree that the extent of the liability depends wholly 
upon the intention of the parties; and various presumptions are resorted to 
for determining that intention. There are at least four distinct rules. 

Such a signature is not an indorsement in appearance, since it precedes 
that of the payee, and therefore is not a link in the chain of title. Nor is 
it an acceptance, for only a drawee or one accepting for the honor of the 
maker can be an acceptor.? Hence many courts conclude that such an in- 
dorser should be presumed to have signed as co-maker.* It is so held in a 
recent case. Barden v. Hornthal, 65 S. E.513 (N. C.). Other courts 
declare the anomalous indorser to be presumably a surety for the maker.‘ 
Both of these rules are objectionable, however, because, judged by ordi- 
nary mercantile custom, their presumptions are in the majority of cases 
contrary to fact. Still a third presumption is that the anomalous indorser 
is a second indorser,’ the payee, by necessity being the first. “And as this 
rule fails to protect the payee, the New York court, to effect that desirable 


result, ekes out the main presumption with a fiction, by which the payee is- 


conclusively presumed to have indorsed without recourse to the anoma- 
lous indorser, and the latter to have indorsed back to the payee. In this 
way his liability is made that of a first indorser.6 The sole merit of so violent 
a fiction is that it does afford a means of carrying out the probable intention 





#9 Atkinson v. Dowling, 33 S. C. 414. 

20 Gaskins v. Finks, go Va. 384. 

t Learned v. Tallmadge, 26 Barb. (N. Y.) 443, 451. 
2 4 Kent, COMMENTARIES, 12 ed., 497. 


1 Steele v. McKinlay, 5 App. Cas. 754. See 11 Harv. L. Rev. 54. 

? Jackson v. Hudson, 2 Camp. 447. 

® Draper v. Weld, 13 Gray 580. See DANIEL, NEGOTIABLE INSTRUMENTS, § 713 a. 

* Ewan v. Brooks-Waterfield Co., 55 Oh. St. 596, 606. It would be as sensible to pre- 
sume him a surety for the acceptor; but such a presumption seems not to have been 
indulged. See Steele v. McKinlay, supra, 764. 

® Eilbert v. Finkbeiner, 68 Pa. St. 247. 

® Moore v. Cross, 19 N. Y. 227. 
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of the parties. Finally, in New Jersey alone, the courts raise no presump- 
fon whatever, so that the allegation must be established by parol evidence.’ 
attempt has been made to treat the three positive rules of presumption 
as not mutually exclusive, by allowing the time when the anomalous in- 
dorsement was made to determine which rule should apply.. Thus, if made 
before delivery to the payee, it will be presumptively the signature of a 
co-maker; if after delivery but before indorsement by the payee, presump- 
tively that of a guarantor to the maker; if after indorsement by the payee, 
presumptively that of an indorser.* The same presumptions are usually 
applied also as between the original parties to the instrument.° 
_ The general rule is that all these presumptions are rebuttable. Parol 
evidence has, however, been rejected on three grounds. (1) Such evidence 
would be varying a written instrument.’ But as the very reason for ad- 
mitting it is that the contract is ambiguous, this rule seems inapplicable. 
(2) Such evidence is admissible only as between the original parties and 
not as against a holder in due course." (3) Such evidence, when offered 
to prove that the obligation assumed was a guaranty, is inadmissible as 
violating the Statute of Frauds.” These doctrines, however, are now obso- 
lete, and parol evidence is almost universally admitted to show the actual 
intent of the parties.” 

Where the Negotiable Instruments Law is in force the confusion arising 
from these various presumptions is done away with. The anomalous in- 
dorser is treated as a regular indorser,' except that his obligation is owed 
to the payee.as_well as to subsequent_parties.” And parol evidence of a 
different intention is not admissible.* Only one case, apparently, is not 
provided for by the statute. Where a bill of exchange, payable to the maker, 
is indorsed by a third party as backer to the acceptor,'’ it would seem, al- 
though at least one case has held otherwise,'* that the statute excludes the 
indorser from any liability to the maker. 








ADMISSIONS OF PARTY’s PREDECESSORS IN TITLE AS EVIDENCE AGAINST 
Him. — The rule that a party’s extra-judicial admissions are competent 
evidence against him rests upon the broad ground that any former statements 
contrary to his present claim tend to show his unreliability." Unless pro- 


7 Elliott v. Moreland, 69 N. J. L. 216. 

® Good v. Martin, 95 U. S. go. ° 

® Co-maker: Ballard v. Burton, 64 Vt. 387. Guarantor: Milligan v. Holbrook, 
168 Ill. 343. Indorser: Temple v. Baker, 125 Pa. St. 634; Phelps v. Vischer, 50 
N. Y. 69. No presumption: Chaddock v. Vanness, 35 N. J. L. 517. 

10 Heath v. Van Cott, 9 Wis. 516. 

1 Schneider v. Schiffman, 20 Mo. 571. 

2 Temple v. Baker, 125 Pa. St. 634. Contra, Ford v. Hendricks, 34 Cal. 673. See 
Ames, CASES ON SURETYSHIP, 107. 

#8 Good v. Martin, 95 U. S. go. 

144 NEGOTIABLE INSTRUMENTS LAw, § 64. 

% Thid., § 64, 1. 
* % Baumeister v. Kuntz, 42 So. 886 (Fla.). But see Kohn v, Consolidated Co., 63 
N. Y. Supp. 26s. 

17 See BRANNAN, NEGOTIABLE INSTRUMENTS LAW, 50, 77, 141-3, 221. 

18 Haddock, Blanchard, & Co. v. Haddock, 118 App. Div. 412; 103 N. Y. Supp. 
584. See 22 Harv. L. REv. 300. 


1 2 WicMORE, EvIDENCE, § 1048. 
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bative force is added to the evidence by the further fact that the declaration 
was against interest when made, an admission is offered, not as affirmative 
proof of the matter contained therein, but merely to shew the party’s pro- 
pensity to contradict himself. It is necessary, therefore, that the declaration 
be against interest only at the time of the trial.2_ When property rights 
are in issue, the rule is extended to include admissions made by a party’s 
predecessor in title, provided that such statements were made while the 
declarant was still in possession;* for, since both the declarant and the 
party against whom the declaration is to be introduced have had identically 
the same interest in the subject matter, contradictory statements by them 
arouse suspicion. Hence the extension applies not only to realty,‘ but also 
to personalty,’ including non-negotiable choses in action.’ Thus the dec- 
larations of a former holder of a promissory note are admissible against an 
indorsee who took after maturity,’ or with notice of defects.® 

An imperfect understanding of the principle of admissions has led to some 
confusion in the decisions. It is often said that the reason for admitting 
such declarations is that the declarant would not have made an admission 
prejudicial to his own interest unless it had been true.® This erroneously 
makes the test the prejudicial character of the statement when made, instead 
of at the time of the trial. It frequently happens, where the statements were 
made by a predecessor in title, that they can be put in either as admissions 
or as declarations against interest by one now deceased; but this double 
possibility should not obscure the principle upon which the doctrine of 
admissions rests. 

Another source of confusion, in actions concerning realty, is the state- 
ment sometimes seen in the cases,!° and reflected in a recent decision, 
that the admissions of a party or of his predecessors in title are competent, 
not as evidence of title or lack of it, but only to show the nature and extent 
of possession. Gilmartin v. Buchanan, 119 N. Y. Supp. 489 (Sup. Ct. App. 
Div.). The argument is that a parol disclaimer of title is inoperative by 
reason of the statute of frauds." But this assumes that a legal title has been 
shown to have vested in the declarant, which is sought to be divested by this 


parol evidence.” Such a situation, however, does not begin to cover the - 


entire field of cases in which the issue may be one of title and not of posses- 
sion only."* Where the construction of a deed is in doubt, as in a boundary 


dispute “ like that of the principal case; or where the legal effect of the 





? State v. Anderson, ro Ore. 448, 454. 

* Lady Dartmouth v. Roberts, 16 East 334; Woolway v. Rowe, 1 A. & E. 114; 
Gibblehouse v. Ston ng 3 Rawle (Pa.) 437 

4 Jackson v. Bard, 4 Johns. (N. Y.) 2303 Blake v. Everett, 1 Allen (Mass.) 248. 
See Smith v. Martin, 17 Conn. 399, 40r. 

* Holt v. Walker, 26 Me. 107. Contra, Coit v. Howd, 1 Gray (Mass.) 547. 

* Abbott v. Muir, 5 Ind. 444. 

7 Robb v. Schmidt, 35 Mo. 290. Contra, Paige v. Cagwin, 7 Hill (N. Y.) 361. 

§ Glanton v. Griggs, 5 Ga. 424. 

® See Chadwick v. Fonner, 69 N. Y. 404, 407. 

10 See Jackson v. Shearman, 6 Johns. (N. Y.) 19, 21. See also People v. Holmes, 
166 N. Y. 540, 546; Hunter v. Trustees of Sandy Hill, 6 Hill (N. Y.) 407, 410. 

™ See Jackson v. Cary, 16 Johns. (N. Y.) 302, 306. 

™ See Jackson v. Cole, 4 Cow. (N. Y.) 587, 593- 

% Jackson v. Myers, 11 Wend. (N. Y.) 533, 536. 

4 Jackson v. M’Call, 10 Johns. (N. Y.) 377; Smith v. tienes, 15 N. H. 546; Tom- 
lin v. Cox, 19 N. J. L. 76; Deming v. Carrington, 12 Conn. 1. 
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very deed relied upon in proof of title is called in question by the grantee’s 
admission that he held merely as trustee for another, who had paid the 
purchase money,” or that the deed was a fraud upon creditors,'* or had been 
antedated ;'” admissions, like any other parol evidence, are competent to 
prove the state of the title. The doctrine of admissions is to be kept distinct 
also from the rule that declarations, by one in possession, relating to the . 
character or extent of his possession, are admissible as part of the res geste, 
giving color to the act of possession. 





RECENT CASES. 


BANKRUPTCY — INVOLUNTARY PROCEEDINGS — EFFECT OF CHANGE OF Oc- 
CUPATION. — A was engaged in mercantile pursuits during the period when the 
debts scheduled in a petition in bankruptcy against him were contracted, and 
the assets acquired or owned. At the dates of the act of bankruptcy, and of the 
filing of the petition, he was engaged in farming. Held, that he is nevertheless 
amenable to bankruptcy proceedings. Re Burgin, 173 Fed. 726 (D. Ct., N. D., 
Ala.). See NoTEs, p. 393. 


BANKRUPTCY — PREFERENCES — EXCHANGE OF PROPERTY.—A buyer of 
cows advanced part of the purchase price. The bankrupt within the four months 
period delivered the cows giving credit for the advance. Held, that the delivery 
is not a preference. Templeton v. Kehler, 173 Fed. 575 (Dist. Ct., E. D. Pa.). 

Upon the assumption that the buyer had reasonable cause to believe a prefer- 
ence was intended, the case seems wrong on principle. There is, however, sanc- 
tion for it in the authorities. See Mills v. Virginta-Carolina Lbr. Co., 164 Fed. 
168. Obviously there’ can be no distinction between delivery of chattels and 
payment of money. In either case if the bankrupt at the time of delivery or pay- 
ment owes this creditor an antecedent debt, such delivery is a preference. In re 
Wolf, 98 Fed. 84. Thus payment of the purchase price within ten days after 
delivery of the goods under a contract for a so-called “‘cash sale” is a preference. 
In re Morrow & Co., 134 Fed. 686. But it is not necessary that the exchange of 
property and money be actually simultaneous to protect the creditor. In re 
Davidson, 109 Fed. 882. It is submitted that if, after the creditor has parted 
with title and all control over the propérty, the bankrupt delivers chattels or 
money in exchange within the four months’ period, such delivery should be 
deemed a preference. Whether title has passed should be determined by the 
intent of the parties according to the usual rules in the law of sales. See Bussey 
v. Barnett, 9 M. & W. 312. 


Bitts AND Notes — ANOMALOUS INDORSER — PRIMA FActe LIABILITY. — 
A made a note payable to B. Before delivery to B, X signed his name on the back. 
Held, that the prima facie liability of X is that of aco-maker. Borden v. Hornthal, 
65 S. E. 513 (N. C.). 


Brits AND Notes — STATUTES — NEGOTIABLE INSTRUMENTS LAW: EFFECT 
on STATUTE Maxrnc Usurious Notges Vorp.—N. Y. Am’d L. 1879, c. 538, 
§ 5, declared void all notes given for usurious consideration. The Negotiable 
Instruments Law provides that a holder in due course is free from defenses avail- 





% Gibblehouse v. Stong, supra. 
16 Norton v. Pettibone, 7 Conn. 319. 
1” Cook v. Knowles, 38 Mich. 316. 
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able to prior parties among themselves. N. Y. Laws oF 1808, c. 336, § 96. 
Held, that the maker of a usurious note is liable to a holder in due course. Klar 
v. Kostiuk, 119 N. Y. Supp. 683 (Sup. Ct. App. Div.). 

By ‘the law merchant, illegality of consideration was only an equitable de- 
fense. Hopmeyer v. Frederick, 74 Ill. App. 301. But statutes have frequently 
declared negotiable instruments given for usurious loans'or gambling debts void, 
even in the hands of a holder in due course. Claflin v. Boorum, 122 N. Y. 385. 
Such statutes restrict negotiability, and are contrary to that spirit of the law mer- 
chant which aims to protect the bona fide purchaser. A fair construction of the 
Negotiable Instruments Law would seem to allow a holder in due course always 
to hold the maker, regardless of the nature of the consideration given by the 
payee. Wood v. Babbitt, 149 Fed. 818. It has sometimes been held, however, 
that the Negotiable Instruments Law does not affect usury and gambling 
statutes. Alexander v. Hazelrigg, 29 Ky. L. Rep. 1212. The purpose of these 
statutes was the prevention of such offenses, anu where not expressly repealed, 
it has been argued that on grounds of public policy they should continue in 
force. But such a narrow construction unnecessarily hampers the circulation of 
notes. See 20 Harv. L. REv. 492. 


CARRIERS — SLEEPING Cars — LIABILITY OF CARRIER FOR ACTS OF Em- 
PLOYEE OF SLEEPING CAR Company. — The porter of a sleeping car which was 
attached to the defendant’s train, but which belonged to a separate company, 
wrongfully refused to make up the plaintiff’s berth. Held, that the defendant 
is liable. Taber v. Seaboard Air Line Ry., 66 S. E. 292 (S. C.). 

By the weight of authority railroads are liable for the acts of the employees of 
a sleeping car company. The basis of liability is sometimes said to be the fact 
that both companies are operating the train jointly. Airey v. Pullman Palace 
Car Co., 50 La. Ann. 648. But this explanation is erroneous, for a sleeping car 
company is not a carrier. Duval v. Pullman Palace Car Co., 62 Fed. 265. Nor 
is such a company conversely liable for the acts of a railway servant. Lawrence 
v. Pullman Palace Car Co., 144 Mass.1. The carrier’s liability is often put upon 
the ground that the porter is its agent. Pennsylvania Co. v. Roy, 102 U. S. 451. 
This, too, is an unsound explanation, for the carrier is liable even though by con- 
tract it has no right to control the porter. Pullman Co. v. Norton, 91 S. W. 841 
(Tex.). The real basis of the liability is, as the present case states, that the 
carrier must make reasonable provision for the comfort and convenience, as 
well as for the safety of its passengers. See Dwinellev. N. Y.C.& H.R. R. R. 
Co., 120 N. Y. 117, p. 127. And the delegation of such a duty, whether as to 
equipment or as to roadway, will not free the carrier from liability for a breach. 
Louisville, New Albany, & Chicago Ry. Co. v. Snyder, 117 Ind. 435. 


ConFiict oF LAws — Equity — ENJoOINING AN AcT WITHOUT THE JURIS- 
DICTION CAUSING DAMAGE WITHIN. — The defendant constructed a canal con- 
veying the waters of the Colorado River by means of an intake situated in Mexico. 
An accumulation of water resulted within the territory of Arizona which damaged 
the plaintiff's property situated therein. The plaintiff sought an injunction to 
prevent the injury. Held, that it was within the power of the court to grant the 
writ. Salton Sea Cases, 172 Fed. 792 (C. C. A., Ninth Circ.). See Nores, 
P. 399. 


ConFiict oF Laws—RuicHTs IN PROPERTY — PROPERTY ACQUIRED BY 
Spouses AFTER MarriacGe.—A French citizen was married in France. As 
there was no antenuptial contract, the wife under the French law had a com- 
munity of interest in his ope. He subsequently became domiciled in New 
York where he acquired real and personal property and died intestate. Held, 


that the whole property is subject to the transfer tax. In re Majot’s Estate, 119 
Gup Ct,, App. Div.). 


N. Y. Supp. 888 
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It is a general rule that rights in both realty and personalty are determined 
by the law of the situs at the time of the transaction. Duncan v. Lawson, 41 Ch. 
D. 394; Cammell v. Sewell, 5 H. & N. 728. In England this rule has been dis- 
regarded under facts similar to those in the principal case, and on the ground of 
an implied contract the law of the matrimonial domicile has been held to govern 
as to both personalty and realty. De Nichols v. Curlier, [1900] A. C. 21; De 
Nichols v. Curlier, [tg00] 2 Ch. 410. But the American authorities support the 
_ principal case and repudiating the theory of an implied contract, properly de- 
termine by the law of the situs the passing of interests acquired after marriage. 
See Saul v. His Creditors, 5 Mart. N. s. (La.) 569. And even where the foreign 
law is adopted by an express antenuptial contract the courts hold it inapplicable 
to property subsequently acquired in another state. Fuss v. Fuss, 24 Wis. 256. 
But where the contract expressly states that the foreign law shall apply to prop- 
erty subsequently acquired elsewhere, it has been held to govern the distribution 
of personalty. Decouche v. Savetier, 3 Johns. Ch. 190. Jt is submitted that such 
a contract, although it creates an equitable right, should not affect the laws of 
another country regarding the title to or distribution of property er 
acquired. See 13 Harv. L. Rev. 6or. 


ConFict oF LAws — Situs or CHOSEs IN ACTION — ForEIGN Bonps HELD 

BY FOREIGNER DoMICILED ABROAD. — The testator, a domiciled American citi- 
zen, died in England, having with him at the time foreign government and rail- 
way bonds. Held, that these bonds have their situs in England and are liable to 
the estate duty. Winans v. Alt’y-Gen., 26 T. L. R. 133 (Eng., H. L., Dec. 7, 
1909). 
The English estate duty applies to all property situated in the kingdom at the 
death of the owner. A debt as such can have no real situs. As early as the six- 
teenth century, however, it was laid down in England that the situs of a specialty 
debt was with the specialty. Byron v. Byron, 1 Cro. Eliz. 472. In furtherance of 
this view the English courts have been inclined to hold that where a debt is evi- 
denced by a document the transfer of which makes a good title, the latter is a 
valuable chattel subject to taxation where found. So American railway shares 
have been held subject to probate duty in England. Baroness Stern v. The Queen, 
[1896] 1 Q. B. 211. The same has been held as to foreign bonds, being securities 
marketable within the kingdom. Ait’y-Gen. v. Bouwens, 4 M. & W. 171. Anda 
recent case says such bonds are taxable on the same theory as bank-notes. See 
Att’y-Gen. v. Glendining, 92 L. T. R. 87. The present decision settles the English 
law wisely and is in accordance with our own mercantile understanding. See 
Blackstone v. Miller, 188 U. S. 189; 21 Harv. L. REv. 50. 


DercEIT — GENERAL REQUISITES AND DEFENSES — REFRAINING FROM EXER- 
cisinc LEGAL Rica1. — The defendant, intending to induce the plaintiff to re- 
frain from demanding payment from their mutual debtor, falsely represented that 
the debtor was solvent. The plaintiff relied upon this misrepresentation, and by 
the time he discovered the actual facts, the debtor had no assets. The plaintiff 
sued for deceit. Held, that the plaintiff cannot recover, because he had no interest 
in the debtor’s property and because his damages are problematical. Graham v. 
Peale, Peacock, & Kerr, 173 Fed. 9 (C. C. A., First Circ.). 

A requisite to the maintenance of an action for deceit is that the plaintiff act 
upon the defendant’s misrepresentation. Smiih v. Chadwick, 20 Ch. D. 27, 44 
To refrain from acting or from enforcing a legal right is, however, a suficient 
act. Fottler v. Moseley, 179 Mass. 295; Bowen v. Carter, 124 Mass. 426. But in 
Massachusetts, where the present case arose, cases where a creditor, relying upon 
the defendant’s misrepresentation, refrains from pressing his claim against his 
debtor have been confused with cases where the defendant has colluded with 
the debtor in conveying away his assets in fraud of creditors. See Bradley v. 
Fuller, 118 Mass. 239. In the latter, no recovery can be had unless the creditor 

26 
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had a lien or other interest in the property. Austin v. Barrows, 41 Conn. 287; 
Farmer v. Shannon, 8 N. Y. St. Rep. 131; Lamb v. Stone, 11 Pick. (Mass.) 527. 
But in the former, it is enough that the creditor changed his position because of 
and relying on the misrepresentation. Alexander v. Church, 53 Conn. 561; 
N. Y. Land Co. v. Chapman, 118 N. Y. 288; Fotiler v. Moseley, 185 Mass. 563. 
Failure to distinguish these two kinds of cases has led in the present case to the 
error which two neighoring states have avoided. See Alexander v. Church, 
supra; N.Y. Land Co. v. Chapman, supra. The difficulty of assessing damages 
is not a sufficient reason for refusing recovery in an otherwise good cause of action. 
It is for the jury to determine the damages, however difficult this may be. Hunt 
Co. v. Boston Elevated Ry. Co. 199 Mass. 220. 


Equity — JURISDICTION — BILL By ONE ON BEHALF oF MANy For Dis- 
TRIBUTION OF LimITED Funp. — The plaintiff brought a bill on behalf of him- 
self and all the other victims of embezzlement by X to recover against the surety 
on a bond given by X. The total amount alleged to be embezzled exceeded the 
penalty on the bond. Held, that the bill will lie. Guffanti v. National Surety 
Co., 196 N. Y. 452. 

The court rightly bases its decision on the jurisdiction of equity to administer 
a limited fund to which there are claims more than sufficient to exhaust the fund; 
or which will be dissipated if creditors having conflicting claims are restricted to 
their legal remedies. Dimmick v. Register, 92 Ala. 458; National Park Bank v. 
Goddard, 62 Hun (N. Y.) 31. It is upon this same principle that equity appoints 
receivers. KERR, RECEIVERS, Ch. I. The bill lies at the suit either of the claim- 
ants, or of the holder of the fund. Dawler v. Hartley, 178 Pa. St. 23; American 
Surety Co. v. Lawrenceville Cement Co., 96 Fed. 25. It may also be brought, as 
in the principal case, by one claimant on behalf of himself and all others inter- 
ested. Crowéll v. Cape Cod Ship Canal Co., 164 Mass. 235. In such a case, 
however, it must appear that the plaintiff is truly representative, and that the 
court can sufficiently protect those not made parties. Smith v. Williams, 116 
Mass. 510. See 18 Harv. L. Rev. 57. Where there are many non-resident 
claimants, courts sometimes refuse the bill. See Smith v. Williams, supra. The 
New York court, however, rightly decides that in the present case the existence 
of non-resident claimants, who may be excluded by an exhaustion of the fund 
through suits at law by those first learning of the embezzlement, is an argument 
for rather than against equitable interference. 


Equity — JuRIsDICTION — UNFAIR ComPETITION. —A brought a bill in 
equity alleging that A, B, and C were competing expressmen; that D published 
a “Pathfinder” purporting to contain a full list of expressmen in that vicinity; 
that B and C by false statements and threats of injury to D’s business induced him 
to omit any reference to A’s business, thus damaging A. A therefore sought to 
have D enjoined from publishing the “Pathfinder” without A’s name, and B and 
C from attempting to procure such publication. Held, that the bill is not demur- 
rable. Davis v. New England Railway Publishing Co., 89 N. E. 565 (Mass.). 

The omission of the plaintiff’s name from what purports to be a complete list 
of expressmen is equivalent to an assertion that he is not in the business. The 
Massachusetts court paid scant attention to the bearing on this case of the rule 
that equity will not enjoin a libel. The weight of American authority supports 
that rule, although it seems wrong on principle. See 16 Harv. L. REv. 67. But 
such a statement as this is not technically a libel, because it is not defamatory. 
Yet if consciously false, intended to damage and actually causing damage, it is 
actionable. Ratcliffe v. Evans, [1892] 2 Q. B. 524. Equity jurisdiction as to B 
and C may be based on the analogy of labor boycotts. The combination of B 
and C by threats to influence D’s conduct, and through him the conduct of A’s 
prospective customers toward A resembles a secondary rather than a primary 
boycott, and even without falsehood would probably be at least a prima facie 
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wrong. To what extent competition justifies, is a very debatable question of 
public policy. See 20 Harv. L. REv. 356 et seg. Clearly competition is no justi- 
fication for falsehood. 


EVIDENCE — ADMISSIONS — DECLARATIONS BY PREDECESSORS IN TITLE. — 
In an action of ejectment, involving a controversy over a boundary line not clearly 
described in the deeds, the defendant sought to introduce evidence of admissions 
made by the plaintiff’s predecessors in title, to the effect that the boundary was as 
claimed by the defendant. Held, that parol admissions are competent only when 
possession, not ownership, is in issue. Gilmartin v. Buchanan, 119 N. Y. Supp. 
489 (Sup. Ct., App. Div.). See Nores, p. 397. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DutTIEs— 
DEBTOR AS PERSONAL REPRESENTATIVE OF DECEDENT. — The testator named 
as executors two debtors of his own. Held, that their obligations are to be 
deemed assets of the estate. Wachsmuth v. Penn Mutual Life Ins. Co., 89 
N. E. 787 (Ill.). See NorEs, p. 391. 


EXFCUTORS AND ADMINISTRATORS — RIGHTS, PowERS, AND DvutTIFs — 
RicHt TO RECOVER Excess PAYMENT FROM CREDITOR, — An administratrix, 
through negligence or mistake, paid the defendant a debt against the estate with 
estate funds. Later, the estate was declared insolvent and a pro rata payment 
of creditors was decreed. Held, that the administratrix can recover the payment 
in excess of the defendant’s pro rata share. Woodruff v. Claflin Co., 133 N. Y. 
App. Div. 874. 

At ‘common law the administrator’s right of preference allowed him to pay 
one creditor in full, regardless of the others. Lytileton v. Cross, 3 B. & C. 317, 
322. As such a payment was properly made it could not later be recovered. A 
legacy, however, when paid before the estate was known to be insolvent could 
be recovered. Under the modern rule that creditors should be paid pro rata, the 
excess paid to one creditor is more analogous to the payment of a legacy than to 
the old preferential payment. Walker v. Hill, 17 Mass. 380. Accordingly, the 
administrator has been allowed to recover on the ground of a contract to refund 
implied by law, or of a mistake of fact. Wolf v. Beaird, 123 Ill. 585. A broader 
reason for recovery is that the preferred creditor has been unjustly enriched at 
the expense of other creditors. Morris v. Porter, 87 Me. 510. Contra, Beardsley 
v. Marsteller, 120 Ind. 319. Some courts deny recovery to a negligent admin- 
istrator. Lawson’s Adm’rs v. Hansborough, 10 B. Mon. (Ky.) 147. Others 
allow it even though the payment was tortious, reasoning that equity should 
encourage the administrator to right his wrong. Clark v. Hougham, 2 B. & C. 
149. Such is the prevailing doctrine in the case of trustees. Wetmore v. Porter, 
g2 N. Y. 76. Were the defendant’s real rights prejudiced, an exception might 
properly be made. Brooking v. Farmers’ Bank, 83 Ky. 431. But where the 
defendant deserves only his proper pro rata share, the administrator should 
recover. 


EXTRADITION — INTERSTATE EXTRADITION UNDER THE UNITED STATES 
CONSTITUTION — ABSOLUTENESS OF DuTy TO SURRENDER FUGITIVE FROM 
Justice. — The Governor of Mississippi issued in due form to the Governor of 
Missouri a requisition for the arrest of the petitioner, a negro fugitive from 
justice. After being duly arrested, the petitioner sued out a writ of habeas 
corpus, on the ground that the race feeling in Mississippi would deprive him of 
a fair trial and of equal protection of the laws. Held, that he is not entitled 
to the writ, for the Governor of Missouri has a right to assume that the pris- 
oner will be given a legal trial in Mississippi. Marbles v. Creecy, 30 Sup. Ct. 33. 

The federal constitution provides for interstate extradition for all crimes. 
U. S. Constr. Art. 4, § 2, 9 2. And by statute it is made the duty of the executive 
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of the state to which the fugitive has fled to cause his arrest on demand. U. S. 
Comp. Sr. (1901), § 5278. ‘This duty is purely ministerial and permits of no dis- 
cretion. Ex parte Swearingen, 13 S. C. 74. The governor has no authority to 
determine whether the charge is well founded. People v. Byrnes, 33 Hun (N. Y.) 
98. And his duty to obey a requisition duly issued is absolute. Johnston v. 
Riley, 13 Ga.g7. But the surrender of a fugitive in actual custody on a criminal 
or civil charge may be postponed until the charge is satisfied. Matter of Briscoe, 
51 How. Prac. (N. Y.) 422. ‘That civil process has merely issued is not enough. 
Ex parte Rosenblat, 51 Ca). 285. And the governor has a right to surrendér a 
fugitive, although already under arrest. State v. Allen, 21 Tenn. 258. But see 
In re Opinion of the Justices, 89 N. E. 174 (Mass.). This, however, is the extent 
of the governor’s discretion. Yet it must be conceded that the general govern- 


_ ment cannot compel the performance of this duty of a state’s officer. Kentucky 


v. Dennison, 24 How. (U. S.) 66. The right to require the surrender being clear, 
however, Congress undoubtedly has power to vest in any national officer the 
authority to arrest the fugitive. See Jn the matter of Voorhees, 32 N. J. L. 141, 
146. The principal case rightly upholds the surrender; yet it might be criticized 
for failing to declare more unequivocably the absoluteness of the governor’s 
duty. 


FEDERAL Courts — AUTHORITY OF STATE LAW — RULE OF PROPERTY. — 
The plaintiff sued in a federal circuit court to recover damages for a destruction 
of his surface land caused by the excavation of underlying coal previously deede 
by the plaintiff to the defendants. After this suit was brought, the supreme 
court of the state wherein the land was situated and the cause of action arose, 
decided a similar case for the defendant. Held, that the Circuit Court of Tineals 
is not bound by the state decision. Kuhn v. Fairmont Coal Co., 215 U. S. 3409. 

The dissenting opinion of three judges seems to present the better view. For 
a discussion of the principles involved, see 23 Harv. L. REv. 139. 


HicHways— RIGHTS AND REMEDIES OF ABUTTERS— EASEMENT. OF 
LATERAL SupporT oF BurLpincs. —A city built below a street a tunnel not 
for street purposes, thus causing the settling of the walls of the house of an abutter 
who did not own the fee of the street. For this damage an award was made 
under a statute authorizing the condemnation of all necessary real estate and 
rights, interests, and easements therein. Held, that the abutter is entitled to the 
award. Matter of the Board of Rapid Transit Railroad Commissioners of the 
City of New York, 42 N. Y. L. j. 1305 (N. Y., Ct. App., Dec. 17, 1909). 

There is no natural right to lateral support for buildings whose weight in- 
creases the lateral pressure. Thurston v. Hancock, 12 Mass. 220. Nor can-an 
easement for such support be acquired, in this country, by prescription. Richart 
v. Scott, 7 Watts (Pa.) 460. Since the beneficial use of land would otherwise be 
hampered a grant of an easement of lateral support should not be implied between 
private landowners. Contra, Stevenson v. Wallace, 27 Gratt. (Va.) 77. Such 
is the usual holding as to implied grants of the easements of light and air; and 
there is no valid ground for applying a different rule to cases of lateral support. 
Keats v. Hugo, 115 Mass. 204. Contra, Janes v. Jenkins, 34 Md. 1. The principal 
case extends to easements of the latter class the well established exception that 
easements of light and air, subject to interference for street purposes, are im- 
pliedly granted to an abutter whenever the title to the street is separated from 
that to the abutting land. Adams v. Chicago, Burlington, & Northern Railroad 
Co., 39 Minn. 286; Abendroth v. The Manhattan Railway Co., 122 N. Y. 1. It 
is submitted that this exception should not be extended to lateral support; for 
it cannot be said that furnishing lateral support to abutting buildings is, like 
supplying them with light, air, and access, the function of a highway. But ¢/. 
Donahue v. Keystone Gas Co., 181 N. Y. 313. 
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HvusBAND AND WIFE — Wirr’s SEPARATE EsTATE — WIFE’s ACQUISITION 
oF HusBAND’s INTEREST IN EsTATE BY ENTIRETY. — At an execution sale, the 
plaintiff purchased her husband’s interest as tenant by entirety with her. Held, 
that the entire estate is thereby vested in the plaintiff. Mardt v. Scharmach, 65 
N. Y. Misc. 124 (Sup. Ct.). 

Tenancy by entirety is founded on the legal fiction that husband and wife are 
one. Stelz v. Shreck, 128 N. Y. 263. These two natural persons hold the estate 
as one legal person, and on the death of either, the same estate continues in the 
survivor. Stuckey v. Keefe’s Executors, 26 Pa. St. 397. That neither one can 
alienate the estate so as to bar the survivor is universally agreed; and some 
courts even hold that the husband cannot convey or encumber the estate for the 
period of his own life. Chandler v. Cheney, 37 Ind. 391, 408. Contra, Barber 
v. Harris, 15 Wend. (N. Y.) 616; Torey v. Torey, 14 N. Y. 430. But since at 
common law the husband during his life had absolute control over his wife’s 
separate estate, it would seem to follow that the wife’s interest in an estate by 
entirety would become vested in the husband for that period; so that having 
the entire interest in the estate, he could make-a conveyance or mortgage, valid 
until his death. See Ames v. Norman, 4 Sneed (Tenn.) 683; Meeker v. Wright, 
76 N. Y. 262, 267. Accordingly, this interest of the husband should be subject 
to execution. Ames v. Norman, 4 Sneed (Tenn.) 683. At the execution sale 
in the principal case, the wife acquired all her husband’s interest. And since she 
already had a right of survivorship inalienable by him, she clearly became 
vested of the entire estate. | 


INSURANCE — CONSTRUCTION OF PARTICULAR WORDS AND PHRASES IN 
STANDARD Forms — “Fire.” — The furnishings of a house were damaged, 
but not ignited, by the heat and smoke from an unusually hot furnace fire. The 
furnishings were insured against “all direct loss and damage by fire.” Held, 
that the damage is covered by the policy. O’Connor v. Queen Ins. Co., 122 N. W. 
1038, 1121 (Wis.). 

In determining what fires are covered by an insurance policy, the decisions 
have heretofore followed a single rule of construction: so long as a fire inten- 
tionally lighted is confined to its appropriate place, it is not a risk insured against. 
Fitzgerald v. German-American Ins. Co., 30 N. Y. Misc. 72; Cannon v. Phenix 
Ins. Co., 110 Ga. 563. Under this test, the location of the fire is all important. 
Another rule suggested is that if goods purposely subjected to a fire are damaged, 
but not ignited, the insurance company is not liable. See Scripture v. Lowell 
Mut. Fire Ins. Co., 10 Cush. (Mass.) 356, 360. This rule is unsatisfactory, since 
it considers not what fire did the damage but what goods were injured. The prin- 
cipal case presents yet another rule: that if an ordinary fire is intentionally lighted, 
damage without ignition caused by it is not covered; but if the fire becomes ex- 
traordinary and unsuitable for the use intended, resulting losses are recoverable. 
This rule emphasizes the kind of fire rather than its location. But the test is diffi- 
cult to apply. See The Amer. Towing Co. v. The German Fire Ins. Co., 74 Md. 
25, 33. And the policy was scarcely meant to include a fire confined within its 
proper limits. So the wisdom of making this exception to the settled rule is 
doubtful. See Samuels v. Continental Ins. Co., 2 Pa. Dist. 397. 


INTERPLEADER — BILL IN NATURE OF INTERPLEADER. — A contracted with 
the C railroad to construct part of the latter’s road. He made a subcontract with 
B for the construction, and B engaged various subcontractors. C owed A an un- 
disputed amount which the subcontractors were attempting to attach, and which 
was wholly inadequate to satisfy all. Mechanics’ liens asserted by the subcon- 
tractors were said by the court to be invalid. C joined A and the subcontractors 
as defendants in a bill in equity, and paid into court the sum due A. Held, that 
C is entitled to a bill in the nature of interpleader. Chicago, Rock Island, & Pacific 
Ry. Co. v. Moore, 123 S. W. 233 (Ark.). 
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To support a bill of strict interpleader there must be adverse claims mutually 
exclusive; if all the claims may be enforceable, obviously there is no occasion 
for interpleader. Na?’l Life Ins. Co. v. Pingrey, 141 Mass. 411; Bassett v. Leslie, 
123 N. Y. 396. See 22 Harv. L. REv. 294. Where many claims are sought to be 
satisfied out of a fund inadequate to satisfy all, the requirement of mutual exclu- 
siveness should not be applied so nicely as to defeat equitable relief. See School 
Dist. v. Weston, 31 Mich. 85. Where the plaintiff bases his right in equity on 
grounds other than those of strict interpleader, and where he is seeking further 
equitable relief than that of negative injunction, his bill is in the nature of inter- 
pleader. See Illingworth v. Rowe, 52 N. J. Eq. 360. Such a bill lies at the suit 
of a mortgagor seeking redemption of the mortgage against adverse claimants to 
the mortgage debt, or to remove the encumbrance of mechanics’ liens. Koppinger 
v. O’Donnell, 16 R. I. 417; Illingworth v. Rowe, supra. Since the mechanics’ 
liens in the principal case are invalid, there seems to be no ground for a bill in the 
nature of interpleader. But A claims the fund exclusively of all the subcon- 


tractors, for he denies any liability to B, and on the facts there is mutual exclu- . 


siveness, in the sense that each claim exhausts the stake. See Aleck v. Jackson, 
49 N. J. Eq. 507. 


Jornt WRONGDOERS — DISTINCTION. BETWEEN JOINT TORTFEASORS AND 
ConTRIBUTORS TO InjuRY. — The defendant was one of several independent 
upper riparian owners, refuse from whose mines destroyed the value of the plain- 
tiff’s sand-bar in such a manner that it was very difficult to prove how much of 
the damage was done by each. Held, that the plaintiff can recover only for the 
damage done by this defendant. Pulaski Anthracite Coal Co. v. Gibboney Sand 
Bar Co., 66 S. E. 73 (Va.). 

Tortfeasors are jointly and severally liable not only where they have’ acted 
in concert, or for a common purpose, but also where their originally independent 
acts have united to cause a single, inseparable injury. Slater v. Mersereau, 64 
N. Y. 138; Barnes v. Masterson, 38 N. Y. App. Div. 612. It does not follow, 
however, that because it is very difficult to separate injuries into component 
parts, they form a single injury. Little Schuylkill Navigation, etc. Co. v. Richards’s 
Adm’r, 57 Pa. St. 142. So even though an act, otherwise lawful, becomes a 
nuisance because other independent acts contribute, each tortfeasor is liable 
only for his share. Harley v. Merrill Brick Co., 83 Ia. 73. It is true that equity 
will restrain all such independent tortfeasors by a single bill analogous to a bill of 
peace. Lockwood Co. v. Lawrence, 77 Me. 297. See Pomeroy EQ. Juris., 
3 ed., § 269. But one injunction merely prevents each defendant from doing 
what he has no right to do, whereas one judgment would exact payment for a 
wrong done by another. Blaisdell v. Stephens, 14 Nev. 17. In the principal case, 


each bit of the defendant’s refuse harms a distinct bit of the plaintiff’s sand-bar, 


though it is practically difficult to measure their combined extent. Swain v. 
Tennessee Copper Co., 111 Tenn. 430. But if his refuse united with that of the 
others to form a single injurious compound, a clear case of joint and several 
liability would be found. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
EFFECT OF COVENANT NOT TO ASSIGN UPON CONVEYANCE BETWEEN TENANTS 
rn Common. — A leased to B and C with a condition and covenant against assign- 
ment by the lessees. B assigned his interest to C. A with knowledge of the as- 
signment accepted rent from C. Held, that C is entitled to exercise an option 
of renewal in the original lease. Spangler v. Spangler, 104 Pac. 995 (Cal., Ct. 
App.). 

jn as the conveyance of his interest by one of two tenants in common 
to the other does not introduce a new tenant, it seems consistent with both the 
letter and the intent of the lease to hold that such a conveyance is not a breach 
of a condition or joint covenant not to assign. See Roosevelt v. Hopkins, 33 
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N. Y. 81; Randol v. Scott, 110 Cal. 590. The weight of authority, however, is 
opposed to this view. Tober v. Collins, 130 Ill. App. 333; Varley v. Coppard, 
L. R. 7 C. P. 505. The analogous conditions in insurance policies against “as- 
signment or sale of the premises” have been held not to be broken by a convey- 
ance of his interest by one joint owner to the other. Hoffman v. Aina, etc. Ins. 
Co., 32 N. Y. 405. See Lockwood v. Middlesex, etc. Co., 47 Conn. 553. But 
even if the assignment in the principal case was a cause of forfeiture, it was waived 
by the acceptance of rent from the assignee with full knowledge of the facts. 
Arnsby v. Woodward, 6 B. & C. 519. The assignment was therefore unim- 
peachable, and the right to demand a renewal of, the lease could be exercised. 
by the assignee. Barclay v. Steamship Co., 6 Phila. (Pa.) 558; Piggot v. . 
Mason, 1 Paige (N. Y.) 412. This right is not altered by the fact that the original 
covenant to renew was made to several jointly, while its enforcement is sought by 
a single person. Blount v. Connoly, 110 Mo. App. 603. But see Tober v. Collins, 
supra; Finch v. Underwood, 2 Ch. D. 310, 316. 


LEGACIES AND DEVISES — PARTICULAR INSTANCES OF CONSTRUCTION — 
DEviIsE oF. LAND TO UNPAID VENDOR. — A purchaser of real estate on which 
the full purchase price was unpaid devised the land to the vendor. After his 
death the vendor brought this action against the executor for the purchase price. 
Held, that he cannot recover. Salvation Army v. Penfield, 123 S. W. 539 (Mo., 
Kan. City Ct. App.). 

soon as a contract to purchase land is completed, equity treats the sale as 
completed and the purchaser becomes the equitable owner. Seton v. Slade, 7 Ves. 
264, 274. Such an estate can be devised by the purchaser. Alleyn v. Alleyn, 
Moseley 262. That the purchase money is unpaid at the testator’s death does 
not show that the intent of the testator was that the land should pass encumbered 
to the heir. Hood v. Hood, 3 Jur. N. s. 684. But such encumbrance, wherever 
possible, must be paid from the personal estate of the testator. Langford v. Pitt, 
2 P. Wms. 628, 632. The principal case is, therefore, clearly erroneous, for the 
land descended to the devisee and the executor should have been ordered to pay 
the purchase price. The fact that the same person was both vendor and devisee 
is immaterial. It has even been held that where the same man is executor, 
devisee, and vendor, he can, as devisee, compel the purchase price to be paid to 
himself from the testator’s personal estate. Coppin v. Coppin, 2 P. Wms. 290, 
295. 


MUNICIPAL CORPORATIONS — FRANCHISES AND LICENSES — CONTRACT NOT 
TO REGULATE RATES OF PUBLIC SERVICE COMPANIES. — A city granted a fran- 
chise to a street railway company, stipulating that the company should have a 
right to charge five cent fares, and that the city would not reduce such rates. 
The granting of the franchise was beyond the powers of the city, but the grant 
was subsequently ratified by the legislature. By ordinance, the city later reduced 
the fares. Held, that the ordinance is invalid. City of Minneapolis v. Minne- 
apolis Street Railway Co., U.S. Sup. Ct., Jan. 3, 1910. See Notes, p. 388. 


MUNICIPAL CORPORATIONS — OFFICERS AND AGENTS — DISQUALIFICATION 
BECAUSE OF INTEREST. — A city council passed an ordinance providing for im- 
provements to a certain street upon which X, one of the councilmen voting for 
the ordinance, owned abutting property. Without his vote the ordinance could 
not have been passed. A bill was brought to have the ordinance decreed invalid 
on the ground that the vote of X was void. Held, that the vote of X is valid. 
Gardner v. City of Bluffton, 89 N. E. 853 (Ind. Sup. Ct.). 

It is a general principle of our law that a fiduciary cannot act in a transaction 
in which his personal interest conflicts with his duty as a fiduciary. Instances of 
this are found in the law of agency, private corporations, and trusts. People v. 
Township Board, 11 Mich. 222; Aberdeen R. R. Co. v. Blaikie Bros., 1 Macq. 
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H. L. 461. Another example is the rule of parliamentary law that a direct pecuni- 
ary interest in a question disqualifies a member of the legislature from voting 
thereon. CusHING, LAW AND PRACTICE OF LEGISLATIVE ASSEMBLIES, 9 ed., 
§ 1844. Accordingly, it has been held that a vote cast. by a member of a munici- 
pal deliberative body under such circumstances is void. Oconto Co. v. Hall, 47 
Wis. 208. It is said in the principal case that the rule does not apply when the 
question before the body is legislative as distinguished from judicial. But there 
seems no reason why the general principle should be so limited, provided the 
interest of the member is in fact directly adverse to his duty as a representative. 
It may well be argued that such an adverse interest is not shown in the principal 
case, and on this ground the decision may be justified. Steckert v. City of East 
Saginaw, 22 Mich. 104; City of Topéka v. Huntoon, 46 Kan. 634. 


Powers — RELEASE OF SPECIAL Powers IN Gross. — Under a marriage 
settlement a fund of £60,000 was given in trust to A for life, and after her decease 
to her issue then living as she might by will appoint, and in default of appoint- 
ment to her children in equal shares. By deed A covenanted with one of her 
children not so to exercise her power of appointment as to reduce his share to less 
than £7,000, nor so as to postpone the vesting in possession of such share beyond 
the period of her death. The provisions of the will were inconsistent with this 
agreement. Held, that the covenantee is entitled to £7,000 in possession. In re 
Evered, 54 Sol. J. 84 (Eng., Ch. D., Nov. 8, 1909). See NOTES, p. 394. 


RULE AGAINST PERPETUITIES — INTERESTS SUBJECT TO RULE — CONTRACT: 
RAISING EQUITABLE RIGHT IN PROPERTY. — In a contract for the sale of land to 
the plaintiff, entered into in 1847, it was stipulated that the vendor, his heirs, 
appointees, and assigns, might at any time thereafter be at liberty to build a tunnel 
under the property sold. The plaintiff sought to restrain an assignee of the vendor 
from taking advantage of this stipulation. Held, that as the rule against perpe- 
tuities is not applicable, the contract is still valid and the injunction must be 
refused. South Eastern Railway Co. v. Associated Portland Cement Manufac- 
turers, Lid., [1910] 1 Ch. 12. 

It was formerly held that a contingent equitable right in land, arising by virtue 
of contract, was not subject to the rule against perpetuities, although it might not 
vest within the prescribed period. Birmingham Canal Co. v. Cartwright, 11 Ch. 
D. 421. But a later English case, expressly overruling these earlier decisions, 
held that a covenant by the owner of land, giving an indefinite option to purchase, 
created an interest which was void by the rule and could not be enforced against a 
subsequent owner of the land with notice of the covenant. London & South West- 
ern Railway Co. v. Gomm, 20 Ch. D. 562. In the principal case, the result is 
reached on the theory that the doctrine of the case last quoted applies only to 
subsequent owners, and does not prevent the enforcement of the agreement 
against the original covenantor. This reasoning seems erroneous. The applica- 
bility of the rule against perpetuities is determined once for all at the time of the 
creation of the interest, and should not be affected by later events. See Lewis, 
Law oF PERPETUITIES, 171. Certainly the distinction suggested has not oc- 
curred to American courts in dealing with similar questions. Winsor v. Mills, 157 
Mass. 362; Starcher Brothers v. Duty, 61 W. Va. 373. 


TELEGRAPH AND TELEPHONE COMPANIES — DAMAGES FOR ERROR, DELAy, 
OR NON-DELIVERY — CIPHER MESSAGE. — Owing to a telegraph company’s 
delay in delivering a cipher telegram, the plaintiff failed to consummate a sale. 
Held, that the plaintiff cannot recover damages for the loss of the sale, without 
showing that the company knew the meaning or importance of the message. 
Postal Telegraph-Cable Co. v. Louisville Cotton Oil Co., 122 S. W. 852 (Ky.). 

Cases refusing recovery for improper transmission of a cipher message, of 
whose meaning the telegraph campany has no outside information, are the result 
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of two lines of thought. The first considers damages like those sought in the 
principal case to be consequential; and so properly denies recovery unless the 
message itself discloses the details of the transaction sufficiently to put the con- 
sequences reasonably within the contemplation of the sending agent. - Primrose v. 
Western Union Telegraph Co., 154 U.S. 1; Sanders v. Stuart, 1 C. P. D. 326. 
Cf. Hadley v. Baxendale, 9 Exch. 341. Cases of the second class more properly 
regard the loss of the value of the information that should have been delivered 
as direct damages, but require, with varying degrees of exactitude, that the trans- 
action be so disclosed that the damages may be said to result naturally from the 
breach of that kind of a contract. True v. International Telegraph Co., 60 Me. 
9; Fererro v. Western Union Telegraph Co., 9 App. D. C. 455. Cf. Cutting v. 
Grand Trunk Railway Co., 13 Allen (Mass.) 381. It is submitted, that this re- 
quirement is satisfied if the message shows itself to.be of business importance, 
and that the few cases opposed to the principal case are correct in holding that a 
cipher message reasonably conveys such information. Western Union Telegraph 
Co. v. Way, 83 Ala. 542. Contra, Candee v. Western Union Telegraph Co., 34 
Wis. 471. 


Wits — TESTAMENTARY CAPACITY — DECLARATIONS OF ATTESTING WIT- 
NEsS. — The contestants of a will offered evidence of declarations by a deceased 
attesting witness that the testator was of unsound mind when the will was made. 
Held, that the evidence is inadmissible. Speer v. Speer, 123 N. W. 176 (Ta.). 

When evidence of a declaration is admitted under some exception to the hear- 
say rule, it may be shown by way of impeachment that the declarant made con- 
tradictory statements. Carver v. United States, 164 U. S. 694. By the weight of 
authority, proof of a deceased subscribing witness’s signature is proof of a declara- 
tion that the document was properly executed. Neely v. Neely, 17 Pa. St. 227; 
Townsend v. Townsend, 9 Gill (Md.) 506. But a very respectable minority, in- 
cluding Baron Parke, treat such evidence merely as direct proof that the witness 
put his name there in a particular manner. Stobart v. Dryden, 1 M. & W. 615. 
Where, as in the principal case, this latter view is adopted, there is no declaration 
to be impeached by contradictory statements. But even if the attestation is a dec- 
laration, it is submitted that it does not declare that the testator was sane. See 
Baxter v. Abbott, 7 Gray (Mass.) 71. Contra, Stevens v. Leonard, 154 Ind. 67. The 
average man would probably be willing to witness a friend’s will, although he did 
not believe that the friend had testamentary capacity. If, therefore, there was no 
declaration that the testator was sane, the evidence offered could not go in as 
impeaching such a declaration. 
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THE LEGISLATION OF THE Emprre. A Survey of the Legislative Enactments of 
the British Dominions from 1898 to 1907. Edited by C. E. A. Bedwell. In 
four volumes. London: Butterworth and Company; Philadelphia: Cro- 
marty Law Book Company. 1909. pp. XXXv, 545; X, 482; x, 528; 231. 


This valuable and interesting index to the legislation of Great Britain and of 
her colonies is the ‘sort of book that is at once the despair and the envy of the 
American publicist. With all the extravagance at Washington, no money has 
ever been found to spend in compilations far more necessary of the statute law 
of the forty-six states, three territories, and the insular possessions of our Union. 
Such works can never have a popular sale large enough to justify the very great 
expense of publication. If the reviewer may be pardoned for alluding to his own 
digest, ‘‘American Statute Law,” published in 1886, he would call attention to 
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the fact that so far as is known to its publisher, not only was there no help from 
the government, but not even one copy was purchased by the government for 
use of its ministers or consuls abroad, although several of them found the book 
so necessary in their work that they purchased and paid for it out of their own 
pockets. Germany, France, Great Britain, and, most notably of all, the little 
Kingdom of Belgium make annual official publications of the legislation both of 
those respective countries and even, in many respects, of the whole civilized 
world, as in the case of the monumental “Bureau of Labor” publication in 
Belgium. Under the auspices of the State Library of New York there has been 
a publication similar to this for nearly twenty years, most indispensable to all 
students ‘of law and legislators, but the expense of this is borne by the State of 
New York. 

The book we are reviewing is published under the auspices of the Society of 
Comparative Legislation of England, edited by C. E. A. Bedwell, with a preface 
by the Earl of Rosebery, and an introduction by Sir John Macdonell. It con- 
tains, in the first volume, the legislation of the British Isles, and the English pos- 
sessions in North America, — that is to say, the Dominion of Canada, the eleven 
provinces thereof from Quebec to the Yukon Territory, Newfoundland, and 
Bermuda, with the Federal legislation of the Commonwealth of Australia, and 
the acts of New South Wales and Queensland. Volume II contains the rest of 
Australia, Papua, New Zealand, Fiji, and South Africa. Volume III, British 
India with its seven provinces, Ceylon, Hong Kong, Straits Settlements, Malay 
States, Mauritius, Seychelles, and Wei-Hai-Wei in China, Nyasaland, East Africa, 
Somaliland, and Uganda in East Africa, five provinces in West Africa, and the 
islands of the West Indies exclusive of Bermuda, British Guiana, British Hon- 
duras, Falkland Islands, St.,,.Helena, and the Mediterranean colonies, so called, 
that is to say, Cyprus, Gibraltar, and Malta. 

The work appears to be well done, although it might be wished that it were 
a little less of a summary index. The New York State Library Year Books seem 
to get a little more matter into a line than is the case with this English review. 
Also, an American student is puzzled by the different theories of indexing and 
the different names or catchwords. For example, one of the matters most likely 
to interest the American student is that of railway rate legislation, or laws fixing 
tolls in general, but neither one of these is to be found in the index, and even in 
the railway laws as digested that most important matter seems to be quite omitted. 
Inferentially it would appear that there is such legislation in Canada, while in 
Australia and New Zealand, the railways being under state ownership, such leg- 
islation is not necessary; but upon this most important matter the American 
reader gets no information. The same remark may be made on the subject of 
“Trusts,” which word also does not appear in the index, nor do the words ‘“‘com- 
bination or restraint of trade.”” On the other hand, another American subject 
— Constitutions — appears under that name in practically all of these colonies 
outside of the British Isles. Labor legislation, as is known, is very voluminous 
and radical in the Australasian colonies. As is pointed out by Lord Rosebery, 
there are many statutes curtailing personal liberty; more and more are licenses 
or diplomas required for exercising trades. ‘The age of contract seems to be 
ending; that of status returns” (Introduction, p. xxvi). On the other hand, 
there are very few acts affecting fundamental social institutions such as marriage, 
and scarcely any acts facilitating or extending the right to divorce, — in this 
respect notably different from the states of the American Union. New Zealand, 
however, as is apt to be the case in women’s suffrage states, has much legislation 
making divorces easy and increasing the number of causes. Scarcely a colony 
has omitted to deal with some aspect of the sale of alcohol, usually by prohibi- 
tive legislation. Almost all the colonies have statutes excluding objectionable 
immigrants and shutting out the Chinese and Asiatics. Many of them limit or 
prohibit the sale of tobacco to minors, and the curfew act of British Columbia 
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makes it unlawful for a child under fourteen to be in the streets after nine P. M., 
and causes a curfew bell to be rung at that hour. 

Sir John Macdonell tells us that there is a vast mass of labor legislation, except 
in South Africa, where there is none at all. These laws relate generally to factories, 
workshops, hours of labor, the prohibition of child labor, arbitration, and the fix- 
ing of wages as well as hours, in New Zealand at least; this being a novel eco- 
nomic experiment. In South Africa a factory is defined as any place where one 
person is employed, which makes possible the absolute regulation of employment 
except farm labor and domestic service. The compulsory arbitration laws, begin- 
ning in Victoria in 1890, have been copied throughout Australasia. They, with 
the minimum wage, are believed by most students to have arrested the industrial 
development of that country. The Canadian Act, more wisely drawn, contains 
no provision for compulsory arbitration. Many colonies, including Canada, 
have adopted statutes against “dumping.” ‘Tasmania, which we used to call 
Van Dieman’s Land, is in the vanguard in matters esthetic, for it prohibits the 
painting or advertising of any sign or name upon a rock or tree, or public place. 

We may well conclude by quoting the general comment made in the Intro- 
duction: ‘They show a remarkable faith in the power of legislatiop to foresee 
what is best, to discipline men and to inculcate the practice of humane and 
moral principles. Perhaps, too, they show in the directness of their methods 
and disregard of tradition that worship of ‘visible value’ which Mr. Bagehot 
noted as a characteristic of colonial legislation.” > AB 





THe Law or Unrarr Business Competition. By Harry D. Nims. New York: 
Baker, Voorhis, and Company. 1909. pp. xlvi, 581. 


This is the most comprehensive treatise that has as yet been brought out under 
the title of “Unfair Competition.” It includes chapters on unfair substitution, 
fraudulent names, trade secrets, good will, and trade libel. In other ways the 
author shows a proper conception of the real scope of his principal subject. He 
appreciates that this law against unfair competition which has grown up in recent 
years has at length practically disassociated itself from the subject of trademarks. 
To any observer of commercial conditions during the present generation, the 
extraordinary increase in unfair competition must have been noticeable. The 
advertised brand has acquired in modern times such an advantage in general 
merchandise that there have been far too many manufacturers and dealers ready 
to take the risk of virtual substitution or close imitation, trusting to their ability 
to escape the consequences by showing minor differences. But of late years the 
courts have shown such activity in meeting these new conditions by advancing 
the law to cover fraud in this new form that few offenders have escaped. And 
in no department of modern equity has the striking advantage of its peculiar 
processes been more clearly shown than in thus protecting legitimate business 
from unfair attacks. In this treatise the discussion of the fundamental principles 
is made more prominent than in the preceding books upon this subject; but, 
since it consequently discusses fewer cases upon the minor points, it might better 


be used by the practitioner along with the current books rather than in place 
of them. B. W. 





A Pocket CoDE oF THE RULEs oF EvIDENCE IN TriAts AT Law. By John 
Henry Wigmore. Boston: Little, Brown, and Company. 1910. pp. liii, 566. 


THE Laws oF ENGLAND. By the Earl of Halsbury and other lawyers. Volume X. 
London: Butterworth and Company; Rochester: Lawyers’ Co-operative 
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Publishing Company; Philadelphia: Cromarty Law Book Company. 1909. 
pp. clxix, 623, 39. 


Law OFFICE AND Court ProceDuRE, By Gleason L. Archer. Boston: Little, $ 





Brown, and Company. 1910. pp, XXXV, 330. 
HisTorY OF THE DEVELOPMENT OF LAw. By Martin F. Morris. Washington: 
John Byrne and Company. 1909. pp. 315. 
Tue Law or REAL Property. By Raleigh C. Minor and John Wurts. St. Paul: 
_ West Publishing Company. 1910. pp. lix, 959. 











